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Statement of Case for the Local Planning Authority 
 
Background 
 
1.1 Planning permission was refused under delegated powers 7th May 2026 for the 

reasons set out within the decision notice. 
 

1.2 The appeal relates to an application made under Section 73 of the Town and 
Country Planning Act 1990 seeking planning permission without complying with 
Condition 2 attached to planning permission H23-0841-20. 

 
1.3 The application seeks to remove Condition 2, which restricts occupation of the site 

to Mr and Mrs M. Smith and their immediate family and requires the residential use 
to cease once those named occupiers permanently vacate the site. 
 
This does not result in the simple removal of a condition. The appellant is not 
simply seeking to remove a planning condition; they are seeking to remove the 
legal mechanism that gives effect to the very permission they originally sought, the 
officer assessed, and the Planning Committee approved, whilst leaving untouched 
a description of development that still refers to "the applicants and family only” 
which evidently creates conflict.  
 

1.4 The Council's position is that this condition formed a defining feature of the 
planning permission originally granted and cannot lawfully be removed through the 
Section 73 process. 
 

1.5 Although the application was submitted using a full planning application form, the 
description of development sought planning permission for the existing development 
"without complying with Condition 2 attached to planning permission H23-0841-20." 
No physical alterations to the approved development were proposed, no amended 
plans were submitted and no changes were sought to the approved layout, scale or 
extent of the development. The sole purpose of the application was to remove 
Condition 2 attached to planning permission H23-0841-20. 
 

1.6 The Local Planning Authority therefore considered the application on the basis of its 
substance. As the proposal sought only the removal of a condition attached to an 
existing planning permission, it was assessed by reference to the principles 
applicable to Section 73 of the Town and Country Planning Act 1990.  

 
 
 
Proposal 
 
2.1 Planning permission H23-0841-20 was granted on 18th December 2020 for the 

following development: 
 

"Change of use from paddock to travellers site for applicants' and family only (part 
retrospective)." 

 
2.2 The current application seeks the removal of Condition 2, which presently identifies 

the named occupiers for whose benefit planning permission was granted and 
requires the residential use to cease once those occupiers permanently vacate the 
site. The Council's position is that the removal of this condition would 
fundamentally alter the nature and effect of the planning permission originally 
granted and cannot lawfully be achieved by means of a Section 73 application. 



 
2.3 The site benefits from a personal permission attached to the applicant, upon their 

request as part of planning approval H23-0841-20. The terms of that permission 
are ‘Change of use from paddock to travellers site for applicants' and family only 
(part retrospective)’. Condition 2 the parameters of what has actually been 
approved, rather than merely regulating how the development is carried out and so 
is fundamental to that decision. 

 
2.4 The current submission is based on the same plans, supporting information and 

continued use approved under planning permission H23-0841-20 and, as 
submitted, narrows the Council's assessment to the effects of removing Condition 
2 only. On the basis of the information provided, the condition cannot be removed 
as it is fundamental to the personal planning permission originally sought and 
granted. If permission for a non-personal traveller site or a broader gypsy and 
traveller use had been proposed, this would constitute a materially different form of 
development requiring a separate assessment of the principle of development, 
demonstrated need, and flood risk, together with consideration of additional and 
different planning policies. No such information or justification has been provided 
because the current submission mirrors that originally submitted under application 
H23-0841-20. 

 
 
 
Appeal Site and Surrounds 
 
3.1 The appeal site is located on the eastern side of Hurdletree Bank, approximately 

2.4 kilometres north-west of Whaplode St Catherine. The site lies within the open 
countryside for planning policy purposes and is characterised by a predominantly 
rural setting interspersed with sporadic residential development fronting the 
highway. 

 
3.2 The site extends to approximately 0.19 hectares and comprises a former paddock 

which benefits from planning permission for its change of use to a Gypsy and 
Traveller site. The site is currently occupied by a twin-unit static caravan, touring 
caravans and associated ancillary structures 

 
3.3 Vehicular access is taken directly from Hurdletree Bank. The site is set back from 

the highway and is enclosed by established boundary hedging, mature planting 
and gated access, which provide a significant degree of screening from the 
surrounding area. 

 
3.4  Residential properties are located immediately to the south of the appeal site, with 

the surrounding land otherwise remaining predominantly agricultural in character. 
 

 
 
Relevant Site History 
 
4.1 The appeal site has the following relevant planning history: 
 

H23-0841-20 – Change of use from paddock to travellers site for applicants' and 
family only (part retrospective). Approved on 18th December 2020. 

 
4.2 Planning permission H23-0841-20 authorised the use of the land as a Gypsy and 

Traveller site for the benefit of Mr and Mrs M. Smith and their immediate family. 



Condition 2 restricted occupation accordingly and required the residential use to 
cease once the named occupiers permanently vacated the site. The reason for 
imposing the condition confirms that permission was granted having regard to the 
personal circumstances and justification of the applicants. 

 
4.3 The application was supported by a Planning Statement which repeatedly 

identified the proposal as being for the sole use of Mr and Mrs Smith and their 
immediate family. The applicants expressly confirmed that no other members of 
the family would occupy the site, that no strangers would be permitted to reside 
there, and stated that they were prepared to have their immediate family named on 
any planning permission as the sole occupiers. The planning statement from that 
application is key supporting evidence to this and is attached as an enclosure. 

 
4.4 The officer's report adopted the proposal on that basis, describing the 

development as a traveller site for the applicants and their immediate family only 
before recommending the grant of planning permission subject to the personal 
occupancy restriction contained within Condition 2. This is the proposal and officer 
recommendation that the Planning Committee subsequently based their decision 
on.  

 
 

 
Relevant Legislation & Policy 
 
5.1  Section 73 of the Town and Country Planning Act 1990 enables an application to 

be made for the development of land without complying with conditions subject to 
which a previous planning permission was granted. 

 
5.2  A decision under Section 73 results in the grant of a new planning permission 

subject to a different set of conditions. However, the power is limited to varying or 
removing conditions attached to an existing planning permission and cannot be 
used to authorise a materially different development from that originally approved. 

 
 
 
National Planning Policy 
 
5.3  The National Planning Policy Framework (December 2024) is a material 

consideration in the determination of this appeal. 
 
5.4  Planning Practice Guidance (PPG) confirms that an application made under 

Section 73 cannot be used to alter the description of development associated with 
the original planning permission. The local planning authority must therefore be 
satisfied that the development, as varied, remains the same development as 
originally permitted. 

 
 
 
Reasons for Refusal 
 
6.1 Reason 1 
 

The proposed development seeks the removal of a personal occupancy restriction 
attached to planning permission H23-0841-20. The original permission expressly 
relates to the use of the site as a Gypsy/Traveller site for the named individuals 



and their immediate family, as defined within both the description of development 
and the imposed condition. This restriction formed an integral component of the 
development as proposed and assessed. 
 
The removal of this restriction would result in a materially different form of 
development, namely a permanent Gypsy/Traveller site capable of occupation by 
any persons meeting the relevant definition. This would extend beyond the scope 
of the development originally permitted and would not constitute the same 
development for the purposes of Section 73 of the Town and Country Planning Act 
1990. 
 
As such, the proposal falls outside the scope of Section 73 and cannot be lawfully 
granted. 

 
 

 
7.  The Councils Case  
 
7.1  The Scope of Section 73 
 
7.1.1  Section 73 of the Town and Country Planning Act 1990 enables an application to 

be made for development without complying with conditions attached to an 
existing planning permission. The resulting permission is a new planning 
permission but must relate to the same development as that originally approved 
(Town and Country Planning Act 1990, s.73). 

 
7.1.2  Planning Practice Guidance confirms that an application under Section 73 cannot 

be used to alter the description of development associated with the original 
planning permission and must therefore relate to the same development that was 
previously authorised (MHCLG, Planning Practice Guidance: Flexible options for 
planning permissions, Paragraph: 013, Reference ID: 17a-013-20140306). 

 
7.1.3  The Council therefore considers that the primary issue in this appeal is not whether 

Condition 2 continues to satisfy the policy tests for planning conditions, but 
whether its removal would alter the nature of the planning permission originally 
granted such that the proposal falls outside the scope of Section 73. 

 
 
 
7.2  The Original Planning Permission 
 
7.2.1  In considering that issue, it is necessary to examine the basis upon which planning 

permission H23-0841-20 was originally sought, assessed and granted. 
 
7.2.2  The planning application was not advanced as a proposal for an unrestricted 

traveller site. The Planning Statement submitted in support of the application 
repeatedly stated that the site was intended solely for occupation by Mr and Mrs 
Smith and their immediate family. The applicant expressly confirmed that no other 
members of the family would occupy the site, that no strangers would reside on 
the site and that they were prepared to have their immediate family named within 
any planning permission as the sole occupiers. (As set out in the applicant’s 
planning statement for H23-0841-20) 

 
 "Our Clients have asked us to make it very clear within this Planning Application, 

that the site is for the sole use of Mr M Smith, his Wife and children... No other 



members of the family will live on the site and certainly there will be no strangers 
allowed on the site. For the avoidance of doubt, Mr Smith is prepared to have his 
immediate family named on the approval as sole occupiers." 

 
 
7.2.3  Those representations formed part of the planning justification advanced in 

support of the application and were not merely descriptive. They were relied upon 
by the applicant to explain the need for the development and the basis upon which 
planning permission was sought.  

 
7.2.4  The officer's report considered the proposal on that same basis, describing the 

development as a traveller site for the applicants and their immediate family only 
before recommending that planning permission be granted subject to a personal 
occupancy condition. That recommendation, together with the officer's planning 
assessment, was presented to the Planning Committee, who subsequently 
resolved to grant planning permission on that basis. The resulting decision notice 
reflected that resolution through both the description of development and the 
imposition of Condition 2. (As set out in the officer’s report to planning committee 
for H23-0841-20). 

 
7.2.5  The reason attached to Condition 2 expressly confirms that planning permission 

was granted having regard to the personal circumstances and justification of the 
applicants. In the Council's opinion, the condition therefore reflected the planning 
balance reached in determining the original application rather than representing an 
unrelated or ancillary planning control. (As set out in the decision notice for H23-
0841-20). 

 
 
 
7.3  The Appellant's Case 
 
7.3.1  The appellant submits that the removal of Condition 2 would not alter the nature of 

the development authorised by planning permission H23-0841-20 because the 
description of development would remain unchanged. The Council considers this 
interpretation to be incorrect. 

 
7.3.2  Whilst the description of development is an important component of any planning 

permission, it cannot properly be read in isolation from the remainder of the 
permission. The application documents, officer's assessment, planning conditions 
and reasons for those conditions all assist in identifying the development that was 
considered acceptable and ultimately authorised. 

 
7.3.3  In the present case, those documents consistently demonstrate that planning 

permission was sought and granted on the basis of the personal circumstances of 
the named applicants. Condition 2 was the mechanism by which that personal 
limitation was given effect. Accordingly, the Council considers that the condition 
formed a central element of the planning permission rather than a freestanding 
planning restriction capable of being removed without consequence. 

 
7.3.4  The Council also notes that the personal occupancy restriction was not imposed 

contrary to the applicant's wishes. On the contrary, the applicant expressly 
indicated within the original Planning Statement that they were willing for the 
planning permission to name their immediate family as the sole occupiers. The 
condition therefore reflected the development proposed by the applicant rather 



than a restriction introduced independently by the Local Planning Authority. 
(Please see the applicant’s planning statement for H23-0841-20). 

 
7.3.5 The Council accepts the general principle, reflected within the Planning Practice 

Guidance, that planning permission ordinarily runs with the land and that personal 
permissions should only be granted in exceptional circumstances. However, that 
guidance is directed towards the appropriateness of imposing personal conditions 
when granting planning permission. It does not remove the statutory limitations 
upon the exercise of powers under section 73, nor does it answer the preliminary 
question before the Inspector as to whether the proposed development remains 
the same development as that originally permitted. 

 
 
 
7.4  The Appellant's Reliance on Case Law 
 
7.4.1  The appellant relies upon the decisions in I'm Your Man Ltd v Secretary of State 

for the Environment and Barton Park Estates v Secretary of State for Housing, 
Communities and Local Government in support of the proposition that the 
description of development alone defines the scope of the planning permission.  

 
7.4.2  The decision in I'm Your Man Ltd concerned the interpretation of a planning 

permission where no express condition had been imposed limiting the duration of 
the permission. It did not concern an application under section 73 or the removal of 
a condition which formed part of the planning justification upon which permission 
was originally granted. The Council therefore considers the factual circumstances 
to be materially different from those before the Inspector in the present appeal. 

 
7.4.3  In particular, Barton Park Estates confirms that planning permissions should be 

interpreted as a whole. In the Council's view, reading planning permission H23-
0841-20 as a whole demonstrates that the personal occupancy restriction was 
fundamental to the permission granted, reflecting both the applicant's own case 
and the planning balance undertaken by the Local Planning Authority.  

 
 
 
7.5  The Effect of the Appeal Proposal 
 
7.5.1  The current application seeks to remove the condition that gives legal effect to the 

personal nature of the planning permission originally granted. The applicant sought 
permission from the LPA to consider the ongoing use of this site without complying 
with condition 2 of permission H23-0841-20.   

 
7.5.2  Whilst the description of development would remain unchanged, the Council 

considers that the removal of Condition 2 would fundamentally alter the basis upon 
which planning permission H23-0841-20 was granted. The resulting permission 
would no longer contain the operative restriction securing the personal planning 
justification relied upon by both the applicant and the Local Planning Authority. 

 
7.5.3  The Council therefore considers that the proposal extends beyond the variation or 

removal of a planning condition. Instead, it seeks to remove a fundamental 
component of the planning permission upon which the original planning balance 
was undertaken. 

 



7.5.4  The appellant's Statement of Case places significant reliance upon the Planning 
Practice Guidance relating to the use of personal planning conditions, the six tests 
for planning conditions and authorities including I'm Your Man Ltd v Secretary of 
State for the Environment and Barton Park Estates v Secretary of State for 
Housing, Communities and Local Government. The Council accepts the general 
principles arising from that guidance and case law. However, none displace the 
preliminary question before the Inspector in this appeal, namely whether Section 
73 may lawfully be used to remove a condition that formed an integral part of the 
development originally applied for, justified and approved.  

 
7.5.5  In particular, the Council considers that Barton Park Estates supports the principle 

that planning permissions should be interpreted as a whole. In the present case, 
reading planning permission H23-0841-20 as a whole—including the application 
documents, officer's report, decision notice and the reason for Condition 2—
demonstrates that the personal occupancy restriction was not an isolated planning 
control but formed part of the planning permission as granted. 

 
7.5.6  For these reasons, the Council considers that the proposal would result in a 

planning permission that is materially different from that originally granted and 
therefore falls outside the lawful scope of Section 73 of the Town and Country 
Planning Act 1990. 

 
 
 
8.  Conclusion 
 
8.1  The Council considers that the appeal proposal falls outside the lawful scope of 

Section 73 of the Town and Country Planning Act 1990. Whilst Section 73 
provides a mechanism for varying or removing planning conditions, it does not 
permit the grant of planning permission for a materially different development from 
that originally approved. 

 
8.2  The evidence demonstrates that planning permission H23-0841-20 was promoted, 

assessed and ultimately granted as a personal planning permission for the benefit 
of Mr and Mrs Smith and their immediate family. The applicant's own Planning 
Statement expressly advanced the proposal on that basis and invited the Local 
Planning Authority to name the family as the sole occupiers. Those 
representations were subsequently reflected in the officer's assessment presented 
to the Planning Committee, the Committee's resolution to grant planning 
permission, the description of development and the imposition of Condition 2.  

 
8.3  The Council considers it to be of particular significance that the personal 

occupancy restriction now challenged by the appellant did not arise solely from the 
Local Planning Authority's assessment of the proposal. Rather, it reflected the 
development that the applicant themselves promoted, justified and expressly 
invited the Local Planning Authority to approve. Having secured planning 
permission on that basis, the appellant now seeks to remove the very restriction 
that formed part of the planning justification upon which permission was granted.  

 
8.4  Furthermore, the approved description of development continues to refer to a 

"travellers site for applicants' and family only." The current application therefore 
seeks to remove the condition identifying those applicants whilst leaving 
unchanged the description of development upon which the original permission was 
granted. In the Council's view, this further demonstrates that Condition 2 cannot 
properly be considered in isolation from the planning permission as a whole. 



 
8.5  For these reasons, the Council considers that the proposed removal of Condition 2 

would fundamentally alter the basis upon which planning permission H23-0841-20 
was granted. It would not constitute the same development as originally permitted 
and therefore cannot lawfully be achieved by means of an application under 
Section 73 of the Town and Country Planning Act 1990. 

 
8.6  Accordingly, the Council respectfully requests that the Inspector dismiss the 

appeal and uphold the decision of the Local Planning Authority. 
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9.  Suggested Conditions (Without Prejudice) 
 
9.1  Without prejudice to the Council's primary position that the appeal should be 

dismissed, should the Inspector be minded to allow the appeal, the Local Planning 
Authority respectfully requests that planning permission be granted subject to the 
conditions attached to planning permission H23-0841-20, save for Condition 2 
should the Inspector conclude that its removal is lawful under Section 73.  

 
9.2  In particular, the Council considers that the following conditions remain necessary, 

relevant and reasonable: 
 

1. Approved Plans: 
 
Application Form  
Location Plan  
137488/2 - Proposed Block Plan  
 
 

2. Restriction on the number of caravans and prohibition of commercial activities: 
  
No more than 1 static caravan and 3 touring caravans shall be sited on the 
land at any one time and no storage or sales of materials, machinery, vehicles, 
waste or other commercial uses or processes, shall take place on the site.  
 
Reason: To define the terms of the permission, in the interests of the 
appearance of the development, levels of residential amenity and the visual 
amenity of the area in which it is set. This Condition is imposed in accordance 
with Policies 1, 2 and 3 of the South East Lincolnshire Local Plan, March 2019 
which reflect national guidance contained in both the National Planning Policy 
Framework 2024 (December) and 'Planning Policy for Traveller Sites, 2015'. 
 

3. Restriction of permitted development rights;  
 

Notwithstanding the provisions of the Town and Country Planning (General 
Permitted Development) Order 2015, (or any Order or Statutory Instrument 
revoking and re-enacting that Order), none of the following developments or 
alterations shall be carried out other than approved by virtue of this permission: 
i) the erection of freestanding curtilage buildings or structures including car 
ports, garages, sheds, greenhouses, pergolas or raised decks; ii) the erection 
of extensions including conservatories, garages, car ports, porches or 
pergolas; iii) alterations including the installation of replacement or additional 
windows or doors and the installation of roof windows; iv) the erection of walls, 
fences or other means of enclosure.  

 



Reason: To ensure that the Local Planning Authority retains control over the 
future extension and alteration of the development, in the interests of its 
architectural and visual integrity, levels of residential amenity and the visual 
amenity and character of the area within which it is set. This Condition is 
imposed in accordance with Policies 2 and 3 of the South East Lincolnshire 
Local Plan, 2019. 

 
4. Retention and maintenance of boundary hedging 

 
The existing hedging along the boundaries of the site shall be retained and 
maintained at a height of at least 3 metres. In the event of the existing 
hedgerow being removed or dying, it shall be replaced to a specification that 
shall first have been approved in writing by the Local Planning Authority. The 
new hedgerow plants shall be maintained by the owner or owners of the land 
on which they are situated for the period of five years beginning with the date 
of completion of the scheme and during that period all losses shall be made 
good as and when necessary.  
 
Reason: To ensure the protection of the existing hedging on the site, in the 
interests of the amenities of the locality. This Condition is imposed in 
accordance with Policies 2 and 3 of the South East Lincolnshire Local Plan, 
2019 and national guidance contained in Section 15 of the National Planning 
Policy Framework, 2024 (December)  
 

5. Flood mitigation measures, including securing the static caravan and minimum 
finished floor levels  
 
The following flood mitigation measures shall be incorporated within the 
development:  
 
- The static caravan shall be secured to the ground to prevent it becoming 
mobile during a flood event;  
 
- The floor level of the static caravan and utility room shall be set a minimum of 
300mm above the existing ground level.  
 
Note: The applicants' are advised to sign up to the Environment Agency's free 
Floodline Warnings Direct Service.  
 
Reason: To reduce the risk and impact of flooding on the development and 
future occupants. This Condition is imposed in accordance with advice within 
Section 14 of the National Planning Policy Framework, 2024 (December) 

 
 
9.3  Should the Inspector determine that Condition 2 may lawfully be removed, the 

Council respectfully requests that consideration be given to whether an alternative 
occupancy condition is necessary to ensure that the use of the site remains 
consistent with the approved description of development and the planning purpose 
for which permission was originally granted. 

 






















