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Planning Statement – Ref 1702-v-1

Introduction
We were approached by the owner of a property which is subject to an agricultural occupancy condition given that this company specialises in matters relating to this type of restriction.

The property owner asked us to consider the expediency of removing the condition as he had made efforts to sell the property over a period of four years or so without success and believed that the occupancy condition was the primary impediment to a successful sale.

We subsequently investigated the matter to consider whether an application seeking to remove the blighting condition was appropriate. However we have concluded that, as a matter of fact, there is no agricultural occupancy condition to remove.

This conclusion has been reached following our communications with South Holland District Council in an effort to review the planning history in respect of the dwellinghouse known as 2 Fourth Drove. This revealed that the Council has only one piece of planning paperwork, described as the Full Planning Permission, and there are some not inconsiderable issues arising therefrom.

Limitations of the Planning Paperwork
Firstly, the Full Planning Permission document does not carry the signature of the Clerk of the County Council, indeed, no signature is apparent upon the document at all. Consequently, we cannot be certain that this is a valid planning permission. In the absence of an operative planning permission any development undertaken is without the benefit of planning permission.

In addition to this, the purported Planning Permission has no accompanying location plans, layout plans or other detailed matters whereby we cannot be certain that the development which has been undertaken has been done so in accordance with it. 

This is compounded by the fact that the only description of the proposed development does not accord with what has been built.

In the absence of any plans or documents to accompany and follow planning permission REF. No. SR 215/72 or a signature attached thereto, one cannot sufficiently establish whether the dwelling known as 2 Fourth Drove, Grosberton Clough, PE11 4JZ and identified upon the accompanying Location Plan Ref: 1702-01:

· was intended to be built pursuant to this as a valid planning permission; and, if it was, 

· whether it was built in accordance with the approved plans such that the planning permission was implemented; 

Suffice to say the only available evidence suggests that it was not…

There is therefore, significant doubt and uncertainty. Accordingly, this application seeks to regularise the position by obtaining a Certificate of Lawful Use for the dwelling known as 2 Fourth Drove, Grosberton Clough, PE11 4JZ.

Type of Application
We seek a new and reliable planning chapter for 2 Fourth Drove as, within the balance of probability, operational development and use as a single dwellinghouse has taken place without the benefit of planning permission, thus in breach of planning control. 

Under Section 191(1)(b) of the Town and Country Planning Act 1990 (as amended) we seek a Certificate of Lawful Use for the operational development of a single dwellinghouse under Use Class C3.

Time Limits
Enforcement Action in respect of all breaches of planning control is subject to time-limits.  Section 171B of the 1990 Act specifies these time-limits as follows:-

(1) for operational development – four years from the date on which the operations were “substantially completed”. This applies to all breaches of planning control consisting in the carrying out without planning permission of all forms of “operational development”, namely, the carrying out of building, engineering, mining or other operations in, on, over or under land;
(2) for breaches of planning control consisting in the change of use of any building (which, for the purposes of the 1990 Act, includes part of a building) to “use as a single dwellinghouse” – four years from the date of the breach.  This time limit applies either where the change to use as a single dwellinghouse involves development without planning permission, or where it involves a failure to comply with a condition or limitation subject to which planning permission has been granted;
(3) in the case of any other breach of planning control (i.e. other than those already referred to in sub-paragraphs (1) and (2) above – ten years from the date of the breach. In practice, this ten-year time-limit therefore applies to breaches of planning control involving any material change in the use of land (other than a change to use as a single dwellinghouse) and to any breach of condition or limitation (including one where the breach is of an occupancy condition imposed on permission for the erection of a dwellinghouse, but not including one where the breach consists in using a building as a single dwellinghouse).
Thus, the relevant period for the purpose of this application is four years as this time-limit expressly applies to both operational development and use as a single dwellinghouse where that use involves development without planning permission.
Burden of Proof
The standard or burden of proof is the level of proof required to convince that a given proposition is true.

The test to be applied to this case is within the ‘balance of probability’. An application should not be refused because the applicant has failed to discharge the stricter, criminal burden of proof, namely, ‘beyond reasonable doubt’. 

Simply put, if the proposition put forward has a greater than 50% chance of being true (more probable than not) then the standard is satisfied and a Certificate of Lawful Use should be issued.

If there is no evidence to contradict the applicants’ version of events or make it less than probable, the Certificate requested should be issued.  

The planning merits of the case are not a material consideration.
The Case
Through this application we will consider: 

· whether the dwelling known as 2 Fourth Drove was built pursuant to a valid planning permission; and, if it was, 

· whether it was built in accordance with it.

If, within the balance of probability, it cannot be established that it was; we will go on to consider: 

· whether the dwellinghouse known as 2 Fourth Drove was developed and has been used as such for more than 4 years before the date of this application whereby this is now lawful and immune from enforcement action;

The South Holland District Council Planning Department has confirmed to us that it has only one piece of planning paperwork believed to be associated with 2 Fourth Drove.

This appears to be one page of a planning permission document under REF. No. SR 215/72, which would lapse if not exercised by the 4th May 1977.

a) Significantly, this paperwork does not carry the signature of the Clerk of the County Council upon the line provided for it; 

b) Highly significantly, SR 215/72 intended to grant consent for a Chalet Bungalow;
c) Of equal significance, this planning permission is not accompanied by any location plans, layout plans and details required to confirm whether the house that exists was built in accordance with them;

Whilst it may be that the scanning equipment used when uploading these documents was poor quality, it is evident that the rest of the document is entirely legible. Without any evidence of a signature on an otherwise wholly legible planning document, significant doubt is cast as to whether this singular piece of paper can be relied upon as an official, signed off and duly issued planning permission.  

Thus, there is significant doubt that this singular, unsigned piece of paper is a valid planning permission.

SR 215/72 provided a description of the proposed development. This provides us with the only element we can be sure we know about what SR 215/72 intended (albeit that we cannot establish whether this planning permission was, as a matter of fact, issued). 

SR 215/72 describes the proposed development as a Chalet Bungalow.  

Typically a Chalet Bungalow uses a pitched aspect of its roof for extra rooms, often using velux style windows. It differs from a Dormer Bungalow which tends to have widows protruding horizontally and possesses a flatter roof. 

The dwelling at 2 Fourth Drove is not therefore the dwelling that was intended by SR 251/72 as the evidence on the ground clearly demonstrates that 2 Fourth Drove was not built in accordance with this planning permission. What has been built is not a Chalet Bungalow, it is distinctly and distinguishably a 2 storey house. 

There are no location plans.

Without location plans, we have no way of knowing whether the dwelling built was built in the location required of it by a valid planning permission. We cannot know that it was built as per the approved plans. Given the above, considerable doubt is now cast upon all other intended requirements of SR 215/72.

There are no layout plans

Without layout plans and the requisite details pursuant to a Full Planning Application/Permission in respect of the siting, design and external appearance of the dwelling or the means of access thereto, we cannot establish whether the dwelling was built in accordance with any approved plans. However, significant and considerable doubt must be cast upon this also as the only available evidence has already concluded that it was not. 

Given the unsigned nature of the singular piece of paper, the description of the development set out upon it and the obvious deviation therefrom combined with the lack of any other information or evidence pertaining to what any valid planning permission may have intended, it cannot be established within the balance of probability that 2 Fourth Drove has a valid planning permission or that it was built in accordance with it.

We will therefore go on to consider whether the dwellinghouse known as 2 Fourth Drove was developed and has been used as such for more than 4 years before the date of this application whereby this development is now lawful and immune from enforcement action;

We provide an aerial photograph showing this house, 2 Fourth Drove, in-situ on the 31 December 2007.
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The applicant confirms that he purchased this house in 2005 and occupied it for some 5 years and he has since let it out to tenants.

A picture of the dwelling, 2 Fourth Drove, is provided.

This is a detached house of brick construction under an inter-locking concrete tile roof with pvc doubled glazed windows.

On the ground floor there is an entrance porch and entrance hall:

Lounge Area


5.15m x 3.8m

Dining Area


8.6m x 3.3m

Kitchen


3.8m x 3.5m

Rear Entrance/Utility

5.0m x 3.4m

W.C.

On the first floor accessed from the entrance hall via a staircase:

Landing

Front Bedroom 1

3.85m x 3.65m

Rear Bedroom 2

3.6m x 3.5m

Front Bedroom 3

3.5m x 2.7m

Bathroom

There is an attached garage with an ‘up and over’ door along with a tarmac drive and extensive lawns enclosed within an established Leylandii hedge.


There is no doubt that this detached house herein described was built and occupied as a single dwellinghouse more than four years before the date of this application and a Certificate of Lawfulness is hereby requested.

Scope of the Certificate
The Certificate requested cannot be subject to conditions, most notably, it cannot be subject to an agricultural occupancy condition.

Whilst Circular 11/95 The Use of Conditions in Planning Permissions has now been withdrawn, it previously referred (at paragraph 29) to how an otherwise legally sound condition may prove unenforceable because it is on a grant of planning permission for the carrying out of operations which have not been carried out in accordance with the approved plans. 

Reference was made to Handoll and Suddick v. Messrs Warner Goodman and Streat, Cook and East Lindsey District Council (Court of Appeal 1994); 
The footnote went on to state that:
The apparent consequences of the Court of Appeal’s Judgment in the Handoll cases are that:

(1) Where operational development is carried out in a way which differs materially from approved plans, it amounts to development without planning permission; and

(2) Any conditions imposed on the planning permission for those operations are unenforceable because the particular planning permission has not been implemented.
In Conclusion
A singular piece of planning paperwork is all that can be provided in respect of 2 Fourth Drove.

The reference number is SR 215/72 and it has been described as being the Full Planning Permission.

There is no evidence of a signature attached to this document whereby it cannot be confirmed that this planning permission was lawfully issued.

The dwelling built is evidently not built in accordance with the said planning permission as it is not the Chalet Bungalow described by it; it is quite clearly a house.

There is no location plan to accompany SR 215/72. Therefore, the exact location of the intended Chalet Bungalow cannot be identified. Therefore, it cannot be confirmed that the house constructed was done so in the location required of it by any approved plans.

There are no layout plans to accompany SR 215/72. Therefore, we are unable to establish whether the dwelling was built in accordance with them as we have no evidence as to the approved siting, design, external appearance of this property and how that compares with what has been built, aside from the only available evidence which has already concluded that the house built was not constructed in accordance with the development intended by SR 215/72.   

Given all of the above, it cannot be reasonably established that a dwelling was built pursuant to a lawfully issued planning permission or, if it was, that the dwelling built was done so in accordance with the approved plans. 

The only available evidence in terms of the description of the proposal as a Chalet Bungalow and the dwelling which exists being constructed as a house, tips the balance of probability to conclude that it was not.

Consequently in the absence of any evidence to conclude otherwise, within the balance of probability, planning permission SR 215/72 was not, as a matter of fact, implemented and has therefore lapsed.

Accordingly, this application requests the issuance of a Certificate of Lawful Use for 2 Fourth Drove to provide it with valid planning paperwork given that we have been able to establish that the house known as 2 Fourth Drove was developed and has been used as such for more than 4 years before the date of this application whereby this is now lawful and immune from enforcement action. In so granting, the Certificate should take account of Case Law Handoll which assists in identifying its scope.

We therefore request the issuance of a Certificate of Lawful Use for;
The operational development and use of a single dwellinghouse known as 2 Fourth Drove not subject to any planning conditions (specifically, not subject to any agricultural occupancy conditions).

PLANNING STATEMENT COMPLETED BY

Caroline G Parsonson (Miss) – March 2017

Parsonson Planning Consultancy (PPC Ltd)

