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1.0	Introduction
1.1	In December 2021, Mr George Carman withdrew his initial planning application, reference H09-0845-21, for the Change of use of his land to the rear of Emmanuel House, Holbeach Drove to Gypsy and Traveller residential use, including four static caravan pitches and associated touring caravan pitches.
1.2	In the Local Planning Authority’s feedback on the application, it had stressed the approach of the South East Lincolnshire Local Plan adopted in March 2019 towards the need for accommodation, which was based on the Boston and South Holland Gypsy and Traveller Accommodation Assessment (GTAA), November 2016. 
1.3	Specifically, it indicated that the explanatory text to Policy 20 of the Local Plan stated that the GTAA identified an “unknown” need for up to 13 residential pitches for Gypsy and Traveller households 2011 – 2036 and that the LPA had approved over 13 pitches. On this basis, Policy 20 has been satisfied and that there was no need for additional pitches within the district.
1.4	Mr Carman is submitting a further application under the ‘Free Go’ provision. In support of that application, we have been asked to provide advice on the 2016 GTAA and how it has been translated into the policy of the South East Lincolnshire Local Plan. Some of the officer’s comments in regard to the previous application relating to the GTAA and subsequent planning permissions suggest an incorrect approach to the weight to be attached to the issues in the determination of the application.

2.0	The 2016 GTAA
2.1	The 2016 GTAA does not represent a robust, up-to-date understanding of accommodation needs, as required by Planning Policy for Traveller Sites (PPfTS) paras 7 b) and c). 
2.2	While published in November 2016, it was based on field work carried out in June and July 2016. The survey work was carried out at an early stage after the Change in definition of Gypsies and Travellers for planning purposes introduced through the August 2015 version of PPfTS. That Change in definition raised significant methodological challenges for surveyors of Traveller residential needs. The initial approach adopted by  Opinion Research Services (ORS) was deeply flawed, resulted in a significant underestimate of the numbers likely to meet the definition, and has been subsequently revised by ORS. 
2.3	ORS divided households into those they interviewed who in their opinion met the definition, those they interviewed who in their opinion fell outside the definition, and those they were unable to interview or who refused to be interviewed, ‘the unknowns’. In South Holland they found that 5 households met the definition and that 19 did not, Figure 14, and that there were a further 37 unknown households. They suggested that through household growth the 5 households would generate a net need for 4 pitches, Figure 15, and that the 37 unknown households would generate a need for up to 13 pitches, para 7.50. Policy 20 of the Local Plan then allocated a site for the 4 definition households and indicated that need from the ‘unknowns’ would be met by determining planning applications, taking into account the provisions of the NPPF, PPfTS, and the policies of the Local Plan (in particular Policy 20).
2.4	There has been widespread criticism of ORS’s initial attempts to identify which households met the 2015 definition at Annex 1 to PPTS, including at Section 2.6 of Gypsy and Traveller sites: the revised planning definition’s impact on assessing accommodation needs, Equality and Human Rights Commission, September 2019, Appendix MH1. 

2.5	The Research Team concluded, page 31: ‘the approach taken in all but one of the GTAAs [produced by ORS] to the definition is erroneous and has disenfranchised a large number of Gypsies and Travellers’. They explain that this is because of the question asked at F3 of the Site Record Form (Figure 2.3 of the Research Report), which meant only those who indicated their main reason for travelling was for work were recorded by the interviewer. This was the approach they followed in South Holland. 

2.6	As the Research Team point out, this will exclude those who travel for purposes other than work, such as visiting fairs and family. Crucially it is not consistent with how Gypsy status has been defined through case law. That definition allows people to have a home base, but to retain a nomadic habit of life. As brought out in Maidstone v Secretary of State and Dunn, to which the Research Team refer, the nomadism must have an economic purpose, but can include other elements, including visiting Gypsy fairs. 

2.7	It was the dependence on their initial interpretation of Question F3 that led ORS to find from a wide number of studies that only 10% of households were likely to meet the PPfTS definition, para 3.27.
 
2.8	As explained on pages 33 and 34 of the Research Report, the widespread criticisms of their approach led ORS in their later surveys to revise its instructions to interviewers on Question F3 so they now read ‘What were the reasons for travelling? Interviewer: Please cross all that apply.’  This quite small Change in the way of recording answers has had a significant impact on ORS’s findings. They found that instead of 10%, 25 % of households met the definition, Appendix MH1 page 33. More recently they have increased their average figure to 30%, according to para 37 of appeal decision 3230531 of 27 March 2020.

2.9	I would suggest that the actual level of households requiring accommodation who meet the definition is considerably higher than 30%. In my own work I have been involved in 9 appeal decisions post the August 2015 edition of PPfTS. 16 out of 19 households (84%) were found to meet the definition. Inspector Dakeyne reached a similar conclusion at para 30 of appeal decision 3193773: ‘Therefore, it is reasonable to assume that of the sites which have obtained planning permission from 2016 onwards 100% of occupants have met the planning definition’.  

2.10	It is not just that questions asked by ORS were wrong. Nomadic status is a complex issue, which sometimes requires detailed evidence at appeals to establish. My experience working with Gypsies and Travellers is that, as a non-Gypsy, you have to earn trust. As people gain confidence you are on their side, they are more willing to share information. People will be suspicious of researchers arriving at a site and asking questions. Men and women play different roles, the men away working, the women looking after children and site and acting as carers. This means visiting a site, they are more likely to interview the women, who may be unwilling or not well enough informed to talk about their husband’s and son’s work which is central to the family being identified as having Gypsy status.

2.11	Given this uncertainty a precautionary approach suggests, as well as the unknowns, that the Local Plan should have made provision for those who it found did not meet the definition. This was the approach for instance adopted by Buckinghamshire Council in regard to the Vale of Aylesbury Local Plan drawing on the evidence of the Buckinghamshire GTAA, ORS February 2017, which used the same methodology as the Boston South Holland GTAA. At para 257 of his report the Inspector who examined the Local Plan found: 
	‘The definition of gypsies and travellers changed for planning purposes in the updated Planning Policy for Traveller Sites published in 2015. There remains uncertainty how the new definition should be applied. VALP applies a cautious approach to the large proportion of people whose status is unclear and makes provision which includes them. [And that included those who ORS found did not meet the definition.]  In the absence of certainty, I consider that such a cautious approach is sound.’  

2.12	The inadequate approach to assessing whether households would meet the 2015 definition is not the only problem with the ORS GTAA. Their approach has a number of other significant flaws, which mean it almost certainly underestimated needs by a large amount. It is notable that all of these the flaws will have the effect of underestimating the level of need, none of overestimating it.
2.13	There are particular difficulties in assessing the needs of housed Travellers. The approach adopted by ORS is described at paras 3.14 & 3.15.   Para 7.39 states that they were unable to identify any such need. That seems highly unlikely, given that over half of Gypsy people live in bricks and mortar housing with many not self-identifying to avoid prejudice, or their children being bullied at school. My experience is that a significant proportion of the Gypsy families I have represented, perhaps 15%, are seeking to move from bricks and mortar housing.

2.14	Table 15 suggests there no need was identified from Concealed households / Doubling-up / Over-crowding.  Experience of Traveller sites suggests that finding is highly unlikely. People often respond to the accommodation shortage by siting too many caravans on sites. Part of the reason for failing to identify such need may be because of the timing of the survey. While para 3.16 states: ‘the fieldwork was undertaken during the non-travelling season, and avoided days of known local or national events’ it goes on to say it was completed (does that mean carried out?) in June and July, which is the peak of the travelling season when many people (and their touring caravans) would be away at fairs. For instance in 2016 the Appleby Fair, the biggest event in the Gypsy calendar, was held on 2-8 June.

2.15	Households with no stable base or living on the roadside are often those in most acute need, but are difficult to identify. Figure 14 confirms that the survey was focussed (and was largely limited to existing sites.)  Indeed Figure 15 doesn’t even include a row for need from homeless, roadside Travellers. 

2.16	The GTAA doesn’t take account of the fact that for a range of reasons an increasing number of authorised sites are not occupied by Gypsies and Travellers. The applicants’ evidence is that they were forced to leave the former local authority site, where they lived, following its sale to a commercial operator. 

2.17	The GTAA makes no allowance for net in-migration into the area. The national situation and the character of South Holland means that assumption is particularly unlikely. 

2.18	Nationally there is a critical shortage of accommodation. Working with Gypsy people one becomes aware of how acute is the accommodation shortage, how desperate people are to find safe sites, how difficult it is for them to buy land, how they struggle with the complications and the bureaucracy of the planning system, and of how much stress those struggles cause them. The report by Friends, Families and Travellers Appendix MH2, provides evidence of the national shortage. There were only 59 pitches available on social rented sites in the whole country, compared with 1,696 on waiting lists, (and many people do not apply to local authorities precisely because they know they have no chance of being offered a pitch). The most recently available of the twice-yearly Gypsy and Caravan Counts, that for January 2020, showed that of the 22,710 recorded caravans 2,743, or just over 12% were on unauthorised sites or encampments (and hence that the occupants were legally homeless) and a further 439 or just under 2% were on sites with temporary planning permission.     

2.19	Among the reasons for the national accommodation shortage are:
· The abolition of the duty on local authorities to provide sites through the Criminal Justice and Public Order Act, 1994;
· The revocation of Regional Strategies through the Localism Act 2011. Based on a survey of LPAs in the South-East of England out of 32 LPAs who responded the revocation of the Regional Strategy led to an immediate drop of 82% in the Councils’ pitch provision targets from 1,096 pitches in the emerging Regional Strategy to 198 (See the Executive Summary to Planning for Gypsies and Travellers, The Impact of Localism, June 2011 Appendix MH3)[footnoteRef:1]; [1:  The full report is available at https://travellermovement.org.uk/archived-resources] 

· The almost complete failure to develop any additional public rented sites over the last 20 years, while many have been sold off. The applicants were forced to leave a former local authority site, which they believe will be occupied by non-Gypsies; 
· The difficulties Gypsies and Travellers have in acquiring land at prices they can afford and against the context of unwillingness by some land owners to sell to them; 
· The pressures on LPAs from some people within local communities to refuse permission when Gypsy people do apply for planning permission; and
· The Change in the definition of Gypsies and Travellers for planning purposes introduced through the 2015 edition of PPfTS, which as we have indicated made it much more difficult to produce sound assessments, and led to a very large further drop in the assessments of needs and plan targets from the initial changes following the abolition of Regional Strategies in 2010/ 2011.         

2.20	Among the factors which make it highly likely there will be net in-migration into South Holland are:
· The significant Traveller community, which means people will have links with the local community and information about site availability etc;
· The pattern of landholdings. Small former nurseries and related sites mean the availability of sites attractive to and affordable for Gypsy people compared with areas characterised by large farm sizes; and 
· Lower land and property prices.

2.21	The applicants are typical of people moving into the area. They have family links to the area, they were forced to leave the former local authority site where they lived after it was sold to a commercial operator, and they were able to buy the land, which was previously occupied by derelict glasshouses, from another Gypsy gentleman. 

2.22	On the basis it underestimated or ignored needs from concealed households / doubling-up / overcrowding, from households in bricks and mortar, from homeless /roadside Travellers, and from net in-migration, there will then be further consequent under-counting of need because of household growth corresponding to the 5 year need from older teenage children and net new household formation rows of Figure 15.


3.0	Determination of the Application   

3.1	As well as the 2016 GTAA being out-of-date, not robust and underestimating needs by a large amount, there are other reasons it would be unreasonable to refuse planning permission on the grounds that the 2016 estimate had been exceeded 

3.2	PPfTS para 7b) requires LPAs to prepare and maintain an up-to-date understanding of likely accommodation needs. There is no evidence the LPA has done this. Rather it appears to have obtained an estimate based on a highly questionable methodology and then not reviewed whether that estimate remains valid.

3.3	Policy 20 of the Local Plan states that ‘Additional needs which may arise during the Local Plan period will be met through the determination of planning applications on other, unallocated sites. Planning permission will be granted for proposals on such sites provided that they meet criteria 1 to 3 above, and’ [criteria a. to h.]. It would be wrong to read this with the supporting text at para 5.12.4: ‘This ‘unknown’ need will be met by determining planning applications, taking into account the provisions of the NPPF9, Planning policy for traveller sites, and the policies of this Local Plan (in particular Policy 20)’ to imply that applications in excess of the level of need accepted by the LPA should be refused. Rather such applications should be determined against the Policy 20 criteria (and other material considerations).   

3.4	Determining applications in excess of the level of need accepted by the LPA against the Policy 20 criteria (and other material considerations) is consistent with PPfTS para 24 which states: ‘Local planning authorities should consider the following issues amongst other relevant matters when considering planning applications for traveller sites:
a) the existing level of local provision and need for sites
b) the availability (or lack) of alternative accommodation
for the applicants
c) other personal circumstances of the applicant 
	d) that the locally specific criteria used to guide the
allocation of sites in plans or which form the policy
where there is no identified need for pitches/plots
should be used to assess applications that may come
forward on unallocated sites
e) that they should determine applications for sites from
any travellers and not just those with local connections. 
	We would particularly emphasise sub-paragraphs d) and e).


 


