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Description
Lazy Acre is located to the east of Little Dog Drove, Holbeach St. Johns and consists an area of approximately 0.42 ha. from details provided by the client.

The land is largely level and lends itself well to providing a park for touring caravans and tents. An amenity building ancillary to the existing caravan site has received planning approval.  It is understood that some drainage and power has also been installed to facilitate.
Lazy acre is a secluded site and therefore provides a quite peaceful retreat for holiday makers. The scenery has been described as breath taking particularly in spring and winter months by those that have stayed on the site over the years.
Background.
From a study of the report on title (Salehs LLP solicitors 25th May 2012), the site has been certificated by the Camping and Caravan Club (up until 28th February 2013) for the exclusive use of its members for recreational purposes. (131/044). Conditions include that not more than 5 caravans or motorhomes are stationed on the land at any one time, plus no more than ten tents unless express permission has been granted by the club.

Evidence has been previously provided from a number of independent sources that the caravan site has been open to members of the public (non-Camping and Caravan Club members) for 12 months of the year with caravan numbers far in excess of those granted license for by the Camping and Caravan Club for a period in excess of 10 years. Mr McGowan, who purchased the site from Mr and Mrs Spooner, and has therefore ipso facto acquired the current circumstances, has stated that he is very concerned to regularise this situation as soon as is possible. An application for a lawful development certificate was validated on 23rd  October 2013 by the local planning authority (H09-0929-13) in consideration that the said operations were then and continue to be lawful due to the passing of time with reference to the Planning Compensations Act 1991 which defines this period as 10 years from the date the breach of planning control was first committed. The application was refused on 10th February 2014.
The reason given by the local planning authority for determining the use not to be lawful is;-

“There are no written records of the site usage to evidence that the site has been used over a continuous 10 year period for the use described. Although the previous owner has provided the current owner a list of people who used the site in 2003 and that those people have then indicated that they have used the site since that time, this is not considered to be sufficient. It is the opinion of the Local Planning Authority that the evidence submitted with the application is not sufficiently precise and unambiguous to justify, on the balance of probability the grant of a lawful development certificate.”

From evidence supplied at the time of application for an LDC, from independent sources contacted by Mr McGowan, when considered in a general context with reference to the prepared schedule, did provide in our view very good evidence of probability that the said land has been used as a caravan site for public paying members with numbers exceeding those certified by the camping and caravan club, without legal challenge from the local authority by way of planning enforcement in excess of the 10 year period.
In the light of further clarification of witness statements to remove any ambiguity, and new evidence obtained by Mr McGowan, a new application for a lawful development certificate is hereby lodged with the Local Planning Authority.

Legal considerations.
Section 191(2) of the Town and Country Planning Act 1990 defines the development as lawful in the case that no enforcement action may be taken and no contravention of any (in force) enforcement notice exists.

The Planning Compensations Act 1991 defines the 10 year period after which the development becomes lawful due to the passing of time.

FW Gabbiths-v-SSE&Newham LBC (1985) JPL630 establishes case law regarding evidence consideration as part of an LDC application in that the applicants own evidence need not be corroborated by any independent evidence. However statements of evidence and affidavits have been obtained to also cover periods of operational development prior to current ownership. 
Secretary of State for the Environment Transport and Regions –v- Thurock Borough Council (2002) 2 PLR 43

Unlawful use must continue to be an active use throughout the 10 year period although it may cease to be active once the lawful planning use right has accrued at the end of the period. 
Secretary of State for the Environment Transport and Regions –v- Thurock Borough Council (2002) 2 PLR 43

Also with reference to this case where the court of appeal held that enforcement action could be commenced within the relevant limitation period even if at the moment of issue of the enforcement notice, the activity objected to was not actually going on because the land could properly be described as being used for the objectionable activity. 
Material
Refer to the schedule of witness statements and appendix 1.
The statements are from persons with direct knowledge of the relevant facts, are independent from the applicant and are backed up by similar additional documentary evidence. Affidavits have been signed which prove the site use in detail and without ambiguity.
A letter on the successful planning application H09-0333-10 from Mr Freeman of Holland Lodge states that at least 20 caravans have stayed on the site at any one time.

Referring to the written statements of evidence and affidavits, it would appear that the numbers reflected are well in excess of those previously certified.
Planning consent has been granted on 22 April 2010 (H09-0333-10) for a proposed utility/ amenity building subject to conditions, which therefore acknowledges the ancillary use to the existing touring caravan and camping site. The approval “commensurate with the site usage” indicates acknowledgement of the level of site usage. 
To assist a plan of the site with a suggested layout of touring caravans has been produced from information from the licensing team and from the plan supplied by the client.

The level of use is reflected also in a number of letters of objection to applications H09-0751 and H03-0333-10. One example is a letter of objection from Mr and Mrs Smeeth which clearly states that the site has a history of being operated illegally beyond its remit as a camping and caravan site and that the camping and caravan club only police the site in response to complaints. This would appear to agree with and support the evidence included in the witness statements and affidavits.

Balance of probability.

The witness statements and affidavits submitted clearly and unambiguously state that the numbers of caravans confirmed during regular monthly stays on the site by those concerned exceeded the number permitted and that this continuous breach commenced as early as January 2003 and in any event before 1st April 2004 establishing the 10 year period. 
This evidence clearly proves that a period in excess of the 10 years period as per the Planning Compensations Act 1991 has lapsed with evidence of continuous breach.

Whilst no written records of site usage have been made available from the previous owners, signed witness statements and affidavits have been included with the application accordingly. These clearly demonstrate that lawful rights have accrued.

In consideration of the above and subject to the absence of other counter weighing evidence to the contrary it is considered that a lawful development certificate for the use stated must be granted by the Local Planning Authority.

Appendix1

Letters of evidence and affidavits.
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