H09-0721-25

	Dated                                                                                           2026


	





(1) South Holland District Council

and

(2)  Portass, Holmes, Marshall Ltd







	


PLANNING OBLIGATION BY DEED
Section 106 of the Town and Country Planning Act 1990 




	


Relating to land at Wignals Gate, Holbeach, Spalding




	

	


South Holland District Council
Council Offices
Priory Road
Spalding
PE11 2XE




	
SHDC Reference: LD/H09-0721-25



Date 										2026
BETWEEN
SOUTH HOLLAND DISTRICT COUNCIL of Council Offices, Priory Road, Spalding, PE11 2XE (“the Council”); and
PORTASS, HOLMES, MARSHALL LTD (Company Registration No. 13454482) of Star Lane House, Star Lane, Stamford, PE9 1PH and of 1a Seas End Road, Surfleet, Spalding PE11 4DQ and of 6 Thiseldine Close, North Newbald, York, YO43 7TU (“the Owner”)

INTRODUCTION
The Council is the Local Planning Authority for the purposes of the 1990 Act for the area within which the Site is situated.
The Owner is the freehold owner of the Site registered under Title Number LL359252 which is subject to a unilateral notice in respect of a contract for sale dated 4 March 2024 made between (1) the Owner and (2) D Brown (Building Contractors) Limited dated 16 April 2025 referred to in entry number 2 of the charges register of title number LL359252.
D Brown (Building Contractors) Ltd (Company Registration No. 01712405) of Browns Yard, Seas End Road, Moulton Loosegate, Spalding, PE12 6JX have via their agents applied to the Council for planning permission for the Site under reference H16-0721-25 for residential development for 57 Dwellings.
The Council resolved on 				2026 to grant Planning Permission for the Development in accordance with the Planning Application subject to the Owner entering this Deed without which Planning Permission for the Development would be refused.
The parties have agreed to enter into this Deed in order to secure the planning obligations contained in this Deed.
(F)	The parties agree that the planning obligations contained in this Deed are necessary to comply with the requirements of regulation 122 of the Community Infrastructure Levy Regulations 2010 (as amended).

NOW THIS DEED WITNESSES AS FOLLOWS:
1. DEFINITIONS
For the purposes of this Deed the following expressions shall have the following meanings:

	“1972 Act”
	means the Local Government Act 1972 (as amended)

	“1990 Act”
	means the Town and Country Planning Act 1990 as amended

	“2003 Act”
	means the Local Government Act 2003 (as amended)

	“2008 Act”
	means the Housing and Regeneration Act 2008 (as amended)

	“2011 Act”
	means the Localism Act 2011 (as amended)

	“Affordable Dwelling”
	means the Dwellings to be provided for use as Affordable Housing in accordance with the provision in Schedule 3

	“Affordable Housing”
	means housing provided to eligible households whose needs are not met by the open market in accordance with the  definition set out in Annex B of the NPPF or any amendment or supplemental guidance issued

	“Affordable Housing Provider”
	means a registered provider of social housing as defined by Section 80 of the 2008 Act or any other body, trust or corporation established with the objective of managing Affordable Housing and who has been approved by the Council as the Local Housing Authority

	“Biodiversity Gain Monitoring Fee”
	means the sum of five thousand five hundred and fifty pounds and ninety five pence (£5,550.95) payable by the Owner to the Council as a contribution towards its costs of monitoring compliance with and funding for the Habitat Management and Monitoring Plan and review Management Plan Monitoring Reports

	“Biodiversity Gain Plan”
	means the plan submitted to, and approved by the Counci, to satisfy the Development’s biodiversity net gain requirements pursuant to Schedule 7A of the 1990 Act

	“Biodiversity Gain Site”







	means the land shown edged red on the Biodivesity Gain Plan and upon which works are required to be carried out for the purpose of habitat enhancement and maintained for at least 30 (thirty) years after their completion in accordance with the Habitat Management and Monitoring Plan to be approved by the Council 

	“Biodiversity Gain Site Register”
	means the register of Biodiversity gain Sites to be established and maintained by Natural England

	“Biodiversity Metric”
	means the mechanism with reference to Biodiversity Metric 4.0 approved by the Government’s Department for Environment Food and Rural Affairs (“DEFRA”) to quantify impacts on biodiversity 

	“Biodiversity Net Gain”
	means a way of creating and improving natural habitats making sure development has a measurably positive impact (‘net gain’) on biodiversity, compared to what was there before development

	“Biodiversity Unit”
	means a unit of biodiversity value as measured by the current Biodiversity Metric and expressed as an Area Habitat Biodiversity Unit (AHBU), Hedgerow Biodiversity Unit (BHU) and / or Watercourse/Ditch Biodiversity Unit (WBU) and the term “Biodiversity Units” covers the 2.89 AHBU, 0.48 HBU and 0.12 WHU required for the Development

	“Bundling”
	means the sale of a single Biodiversity Unit representing several different environmental benefits, but which does not involve Double Counting, as referred to in the Nature Markets Publication

	“Chargee” 
	means a mortgagee or chargee (or any receiver) including an administrative receiver) appointed by such mortgagee or chargee or any other person appointed under any security documentation to enable such mortgagee or chargee to realise its security or any administrator (howsoever appointed) including a housing administrator (each a Receiver) of the whole or any part of the Affordable Dwellings or any persons or bodies deriving title through such mortgagee or chargee or Receiver

	“Commencement Date”
	means the date upon which the Habitat Creation and Enhancement Works have commenced

	“Commencement of Development”
	means the date on which any material operation (as defined in Section 56(4) of the 1990 Act) forming part of the Development begins to be carried out other than (for the purposes of this Deed and for no other purpose) operations consisting of 
· access, 
· site clearance, 
· demolition work, 
· archaeological investigations,
· investigations for the purpose of assessing ground conditions, 
· remedial work in respect of any contamination or other advPlanerse conditions,
· the laying or diversion of services, 
· the erection of any temporary means of enclosure, and 
· the temporary display of site notices or advertisements
· erection of temporary facilities for  security personnel and the erection of security cameras; 
· erection of boards advertising the Development, and 
· the construction of temporary site compound and welfare facilities/buildings/enclosures of a temporary marketing suite that does not form a structure or part of a structure that will become a Dwelling after its use as a temporary marketing suite 
and the words "Commence" and "Commenced" shall be construed accordingly

	“Commencement Notice”
	means written notice to the Council of the intended date of Commencement of Development 

	“Competent”
	means holding a minimum of Membership of the Chartered Institute of Ecology and Environmental Management or a cognate body with a professional code of conduct and/or in line with definitions provided by the British Standard on Biodiversity Net Gain (8683: 2021) and/or any relevant Natural England or Defra Guidance

	“Complete”
	means in respect of a Dwelling the issue of a final certificate or a completion certificate under the Building Act 1984 and "Completed" and "Completion" shall be construed accordingly

	“Development”
	means the residential development of up to 57 Affordable Dwellings with associated access, open space and drainage pursuant to the Planning Permission  

	“Double Counting”
	means the Sale or Transfer of the same Biodiversity Unit more than once as the basis for duplicated claims of Biodiversity Net Gain as referred to in the Nature Markets Publication

	“Dwelling”
	means any dwelling (including all houses, maisonettes, flats, bungalows and all other varieties of accommodation) which may be built or are intended to be built on the Site pursuant to the Planning Permission

	“Eligible Household”
	means a household whose housing needs are not met by the market at a cost low enough for them to afford. For the Rented Dwellings this will be determined in accordance with the Council’s housing allocation policy.  For the Shared Ownership Dwellings this will be determined in accordance with the current guidance and standards published by Homes England or as may be agreed between the Council and the Owner 

	“Force Majeure Event”
	means a circumstance not within the control of the Owner comprising an act of God such as a drought, flood or other natural disaster

	“Habitat Creation and Enhancement Works”
	means the habitat creation and enhancement works set out in the Habitat Management and Monitoring Plan (excluding any management or monitoring activities specified in the Habitat Management and Monitoring Plan) which are required to be carried out in order to create and/or enhance the Site suitable for the provision of Biodiversity Units

	“Habitiat Management and Monitoring Plan” 
	means a plan to be provided to the Council for the Biodiversity Gain Site which includes details of:
· its provision; 
· any Habitat Creation and Enhancement Works required; 
· a programme for its management and maintenance for not less than thirty (30) years from the Habitat Creation and Enhancement Works Completion Date; 
· a plan showing the number and location of all Biodiversity Units; and 
· the methodology, format and frequency of Habitat Management and Monitoring Plan Monitoring Reports, together with 
access and inspection arrangements to facilitate such monitoring

	“Habitat Management and Monitoring Plan Monitoring Reports”
	means the monitoring reports to be provided to the Council relating to the Habitat Management and Monitoring Plan in accordance with paragraph 5 of the Schedule 4

	“Homes England”	
	means the executive non-departmental public body, sponsored by the Ministry of Housing, Communities & Local Government and trading as Homes England or any equivalent successor body 

	“Housing Need”
	means being homeless or threatened with homelessness or living in accommodation which is in the opinion of the Council insecure or unsuitable and/or being unable to purchase or rent reasonably suitable accommodation in the open market for property in the locality where the Affordable Dwelling is situated taking into account the person’s income and capital and other financial circumstances.  Accommodation may be unsuitable on the grounds of cost, overcrowding unfitness or lack of basic amenities or because of a person’s infirmity physical disability mental disability or specific social or care needs

	“Index”
	means the All in Tender Price Index published by the Building Cost Information Service of the Royal Institution of Chartered Surveyors or any successor organisation or if such index no longer exists such other index as is agreed between the parties

	“Indexation”
	means indexed as set out in Clause 13 of this Deed 

	“Interest”
	means interest at the base rate of the Bank of England plus 4%

	“Legal Additionality Test”
	means the requirement that a Biodiversity Unit is not provided to meet an existing regulatory obligation on the part of the Owner as referred to in the Nature Markets Publication

	“Monitoring Fee”
	means the sum of three thousand one hundred and eighty seven pounds (£3,187)

	“NPPF”
	means the National Planning Policy Framework August 2026 or any successor or amended policy or  supplemental guidance issued thereof

	“Nature Markets Publication”
	means the publication entitled “Nature markets: A framework for scaling up private investment in nature recovery and sustainable farming” published by the Government in March 2023

	“Nomination Agreement”
	means an agreement negotiated between the Council and the Affordable Housing Provider which guarantees the Rented Dwellings will be let on the Council’s Housing Register substantially in the form set out and attached hereto at Schedule 6

	“Occupation” and “Occupied”
	means occupation for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations.

	“Plan”
	means the plan attached to this Deed being the title plan registered at HM Land Registry for LL359252.

	“Planning Application”
	means the application for planning permission for the Development and allocated reference number H09-0721-25 

	“Planning Permission”

	means the planning permission to be granted by the Council for the Development pursuant to the Planning Application which is subject to this Deed and attached in draft hereto at Schedule 2 or such other planning permissions for the Development granted pursuant to section 73 or 96A of the 1990 Act

	“Protected Person”
	means a person who:
1.1 has exercised the Right to Acquire pursuant to the Housing Act 1996 or any statutory provision for the time being in force (or any equivalent contractual right) in respect of a particular Affordable Dwelling;
1.2 has exercised any statutory Right to Buy (or any equivalent contractual right) in respect of a particular Affordable Dwelling;
1.3 has been granted a shared ownership lease by the Affordable Housing Provider (or similar arrangement where a share of the Affordable Dwelling is owned by the tenant and a share is owned by the Affordable Housing Provider or other body or organisation) in respect of a particular Affordable Dwelling and the tenant has subsequently purchased from the Affordable Housing Provider all the remaining shares so that the tenant owns the entire freehold or leasehold of the Affordable Dwelling.

	“Rented Dwellings”
	means dwellings which are available to rent from an Affordable Housing Provider which will include either Affordable Rent Dwellings or Social Rented Dwellings

	“Right to Acquire”
	means the government scheme intended to offer tenants the opportunity to purchase the home they currently rent at a discount subject to statutory eligibility criteria (or such other successor scheme)

	“Right to Buy”
	means the government scheme intended to assist occupiers of council and housing association owned Dwellings in England to buy their home at a discount (or such other successor scheme)

	“Shared Ownership Dwellings”
	means dwellings part sold part let to eligible households in accordance with the terms of a Shared Ownership Lease

	“Shared Ownership Lease”
	means a lease in a form of the Homes England’s model shared ownership lease.  Such lease to provide for the following:
· not more than 75% and not less than 10% of the equity (or such other percentages the Council may agree) shall be initially sold to the purchaser by the Affordable Housing Provider
· power to the purchaser to increase their ownership to 100% if they so wish
· an initial rent not exceeding 2.75% of the value of the equity retained by the Affordable Housing Provider subject to annual increases as specified by Homes England

	“Site”
	means the land as described in Schedule 1 against which this Deed may be enforced as shown edged red on the Plan 

	“Social Rented Dwellings”	
	means homes owned by either the Council or an Affordable Housing Provider which are let at low rents determined by government guidelines through the national rent regime or its equivalent successor document on a secure basis to those persons who are in housing need.

	“Stacking”
	means the use of different credits or units for different ecosystem services for the same piece of land to achieve multiple environmental outcomes, but which does not involve Double Counting, as referred to in the Nature Markets Publication

	“Working Days”
	means any day other than a Saturday Sunday or public or bank holiday in England 



2. CONSTRUCTION OF THIS DEED
2.1 Clause headings are for reference only and shall not affect the interpretation of this Deed.
2.2 Where in this Deed reference is made to any clause, paragraph, schedule or recital such reference (unless the context otherwise requires) is a reference to a clause, paragraph, schedule or recital in this Deed.
2.3 Words importing the singular meaning where the context so admits include the plural meaning and vice versa.
2.4 Words of the masculine gender include the feminine and neuter genders and words denoting actual persons include companies, corporations and firms and all such words shall be construed interchangeably 
2.5 Wherever there is more than one person named as a party and where more than one party undertakes an obligation all their obligations can be enforced against all of them jointly and against each individually unless there is an express provision otherwise.
2.6 Any reference to an Act of Parliament shall include any modification, extension or re-enactment of that act for the time being in force and shall include all instruments, orders, plans, regulations, permissions and directions for the time being made, issued or given under that act or deriving validity from it.
2.7 References to any party to this Deed shall include the successors in title to that party and to any deriving title through or under that party to the Site or any part thereof and in the case of the Council, successors to its functions.

3. LEGAL BASIS
3.1 This Deed is made pursuant to Section 106 of the 1990 Act, Section 111 of the 1972 Act, Section 1 of the 2011 Act and Section 93 of the 2003 Act and all other enabling powers with the intent that the covenants and obligations shall run with the Site. 
3.2 The covenants, restrictions and obligations under this Deed are planning obligations pursuant to Section 106 of the 1990 Act and may be enforced by the Council.

4. CONDITIONALITY
4.1 This Deed and the obligations contained herein is conditional upon
(a)   the grant of Planning Permission; and
	(b)   the Commencement of Development
SAVE FOR the provisions of Clauses 8, 9.3 and 12 (legal costs, local land charge and change of ownership clauses) and any other relevant provisions which shall come into effect immediately upon completion of this Deed.

5. THE OWNEr’s COVENANTS
5.1 The Owner covenants with the Council as set out in Schedules 3, 4 and 5 and as follows:
5.2 
5.1.1	so as to bind the Site in accordance with the provisions of this Deed into whosoever hands the same may fall to comply with the obligations as set out in the First Schedule
5.1.2	that there are no interests (legal or equitable) required for the purposes of section 106 of the 1990 Act in the Biodiversity Gain Site other than those detailed in this Deed; and 
5.1.3	that no part of the Biodiversity Gain Site is subject to any constraints, including but not limited to restrictive covenants, planning conditions, hydrology, flooding, archaeology and/or contamination which would be reasonably capable of affecting its suitability as a Biodiversity Gain Site and for the habitat works and management required to achieve the target habitat, which have not been disclosed in writing to the Council prior to the completion of this Deed provided that this covenant is given solely to the extent of information and documents that are within the Owner’s actual knowledge and possession and the Owner makes no covenant, warranty or representation in respect of matters beyond the Owner’s actual knowledge.

6. THE COUNCIL’S COVENANTS
6.1 The Council covenants to comply with its obligations as set out in Schedule x

7.	NOTICES AND RECORD KEEPING
7.1	Any notices required to be served pursuant to this Deed shall be deemed to have been properly served if delivered by hand or sent by recorded or special delivery to the principal address or registered office (as appropriate) of the relevant party or other such other address as may be notified by one party to other from time to time.
7.2	The Owner shall serve the Commencement Notice upon the Council at least twenty (20) Working Days prior to the Commencement of the Development.

8.	THE COUNCIL’S COSTS
8.1	The Owners shall pay to the Council on or before the date of this Deed:
(a) 	the Council’s reasonable legal costs of £1,370 together with all disbursements (if any) incurred in connection with the preparation, completion and registration of this Deed; and
(b) 	the Monitoring Fee as a contribution towards the Council’s costs in monitoring the implementation of this Deed.
8.2	The Owner shall pay to the Council prior to the Commence of Development the Biodiversity Gain Monitoring Fee.

9.	MISCELLANEOUS
9.1	Nothing contained or implied in this Deed shall prejudice or affect the rights, discretions, powers and duties of the Council under all statutes by-laws statutory instruments orders and regulations in the exercise of the functions as a local authority.
9.2	No provisions of this Deed shall be enforceable under the Contracts (Rights of Third Parties) Act 1999.
9.3	This Deed shall be registerable as a local land charge by the Council.
9.4	Where the agreement, approval, consent or expression of satisfaction is required by the Owner from the Council under the terms of this Deed such agreement, approval, consent or expression of satisfaction shall not be unreasonably withheld or delayed
9.5	Insofar as any clause or clauses of this Deed are found (for whatever reason) to be invalid illegal or unenforceable then such invalidity illegality or unenforceability shall not affect the validity or enforceability of the remaining provisions of this Deed.
9.6	This Deed shall cease to have effect (insofar only as it has not already been complied with) if the Planning Permission shall be quashed, revoked or otherwise withdrawn or (without the consent of the Owner) modified by any statutory procedure or expires prior to the Commencement of Development.
9.7	No person shall be liable for any breach of any of the planning obligations or other provisions of this Deed after they shall have irrevocably parted with their entire interest in the Site or part of the Site but without prejudice to liability for any subsisting breach arising in relation to that part prior to parting with such interest.
9.8	This Deed shall not be enforceable against:
	9.8.1	owners occupiers or tenants of Dwellings (other than Affordable Dwellings in respect of the obligations contained in paragraph 1 of Schedule 3) nor against those deriving title from them;
	9.8.2	any party solely as a result of such party possessing an interest in the Site relating to subsoil of land which has been adopted by the Council or any other relevant public body as maintainable at public expense;
	9.8.3	statutory undertakers acquiring an interest in the Site for the purposes of their undertaking;
[bookmark: _Hlk124248860]9.9	The provisions of paragraph 1 of Schedule 3 of this Deed (Affordable Housing) shall not be binding on a Chargee or any persons or bodies deriving title through such Chargee PROVIDED THAT the Chargee has complied with the requirements of paragraph 1.12 of Schedule 3 of this Deed.
9.10	Representatives of the Council may enter upon the Site at any reasonable time upon reasonable prior written notice to ascertain whether the terms of this Deed are being or have been complied with.
9.11	Nothing in this Deed shall prohibit or limit the right to develop any part of the Site in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Deed.

10.	FUTURE MORTGAGEE’S CONSENT
10.1	Any future mortgagee shall be bound by the obligations contained in this Deed to the extent they are binding on the Site and the security of any mortgage over any part of the Site shall take affect subject to this Deed PROVIDED THAT the future mortgagee shall otherwise have no liability under this Deed unless they take possession of the Site in which case it too will be bound by the obligations as if it were a person deriving title from the Owner PROVIDED FURTHER THAT it shall not in any event be liable for any breach of this Deed arising prior to it becoming a mortgagee in possession of the Site and nor shall it be liable for any breach of this Deed unless it shall have caused such breach to have occasioned.

11.	WAIVER
11.1	No waiver (whether expressed or implied) by the Council or the Owner of any breach or default in performing or observing any of the covenants terms or conditions of this Deed shall constitute a continuing waiver and no such waiver shall prevent the Council or the Owner from enforcing any of the relevant terms or conditions or for acting upon any subsequent breach or default.

12.	CHANGE OF OWNERSHIP
12.1	The Owner agrees with the Council to give the Council immediate written notice of any change in the ownership of any of its interest in the Site occurring before all the obligations under this Deed have been discharged such notice to give details of the transferees name and address together with details of the part of the Site disposed of PROVIDED THAT this shall not apply in relation to the sale or lease of a single Dwelling

13.	INDEXATION
13.1	The sums referred to in the Schedules shall be linked to the Index to the intent that the actual amounts to be paid shall be the amounts of the relevant payments as set out in Schedules Three and Four divided by the Index figure last published prior to the date of this Deed multiplied by the Index figure last published before the due Date for Payment and “Indexation” shall be construed accordingly.

14.	LATE PAYMENT INTEREST
14.1	If any payment due under this Deed is paid late, Interest will be payable from the date payment is due to the actual date of payment.

15.	VAT
15.1	Any consideration given under this Deed shall be done in such a way that the VAT liability is borne by the Owner and not the Council.

16.	DISPUTE RESOLUTION
[bookmark: _Ref403477234]16.1	In the event of any dispute or difference arising between any of the parties to this Deed in respect of any matter contained in this Deed such dispute or difference shall be referred to an independent and suitable person holding appropriate professional qualifications to be appointed by agreement between the parties or in the absence of agreement as to the identity of the person by or on behalf of the president for the time being of the professional body chiefly relevant in England with such matters as may be in dispute.
16.2	In the absence of agreement as to the appropriateness of the professional body then such question may be referred by any party to the president for the time being of the Royal Institution of Chartered Surveyors for him to determine the appropriate professional body. 
16.3	Any person appointed pursuant to this clause shall act as an expert and his decision shall be final and binding on the parties in the absence of manifest error or fraud.
16.4	The expert’s costs shall be payable by the parties to the dispute in such proportion as the expert shall determine and failing such determination shall be borne by the parties in equal shares.
16.5	Any expert shall be appointed subject to the express requirement that a decision is reached and communicated to the relevant parties within the minimum practicable timescale allowing for the nature and complexity of the dispute and in any event not more than forty (40) Working Days after appointment.
16.6	The expert shall be required to give notice to each of the said parties requiring them to submit to him within ten (10) Working Days written submissions and supporting material and each party will be entitled to make a counter written submission on the other party’s original submission within a further ten Working Days.

17.	SECTION 73 APPLICATIONS
17.1	It is agreed between the parties that where planning permission is issued in relation to the Development pursuant to an application under section 73 of the 190 Act this Deed shall continue to bind the Development and shall be in full force and effect subject to and in accordance with the provisions contained herein AND PROVIDED THAT in the event that upon receipt of a relevant application under section 73 of the 1990 Act the Council considers that the obligations contained in this Deed should be varied or amended it is agreed and acknowledged that the Council retain the right to refuse such application unless and until a deed of variation or alternative agreement has been entered into to secure the appropriate obligation.

18.	JURISDICTION
18.1	This Deed is governed by and interpreted in accordance with the law of England.

19.	EXECUTION AND DELIVERY
This Deed is executed as a deed by the parties and is delivered on the date first hereinbefore written



IN WITNESS whereof the parties hereto have executed this Deed on the day and year first before written.


The COMMON SEAL of SOUTH 	
HOLLAND DISTRICT COUNCIL 	
[bookmark: LastEdit]was hereunto affixed		
in the presence of:-			



Authorised Signatory



[bookmark: _Hlk133265104]EXECUTED as a DEED by
[bookmark: _Hlk125032155]PORTASS, HOLMES, MARSHALL LTD 
acting by a Director and its 
Secretary or two Directors

Signature of Director

Signature of Secretary/Director

Details of the OwNer’s Title, and description of the SITE

The Site is known as land at Wignals Gate, Holbeach, Spalding and falling within Title Number LL359252 shown edged red, for identification purposes, on the Plan.





DRAFT PLANNING PERMISSION 


AFFORDABLE HOUSING 
The Owner covenants with the Council as follows: 

[bookmark: startdocument][bookmark: documentstart]AFFORDABLE HOUSING
1.1	In carrying out the Development the Owner shall provide and construct 57 Dwellings to be built in accordance with the Planning Permission as Affordable Dwellings and which shall not be Occupied other than as Affordable Housing in perpetuity, subject to the provisions of this Schedule 3. 
1.2	The Affordable Dwellings shall be provided as 70 percent Rented Housing and 30 percent shall be Shared Ownership. 
1.3	To use all reasonable endeavours to transfer the Affordable Dwellings which the Owner is obliged to provide under the Affordable Housing Scheme to the Affordable Housing Provider and/or the Council in accordance with paragraph 1.4 below and should the Affordable Housing Provider be a provider (pursuant to Part 2 of the 2008 Act) registered with Homes England on terms that accord with relevant funding requirements of Homes England current at the date of construction of the Affordable Housing.
1.4	The transfer shall contain inter alia the following:
1.4.1	a grant in favour of the Affordable Housing Provider of all rights of access passage of services and other rights reasonably necessary for the beneficial enjoyment of the Affordable Dwellings;
1.4.2	reservation of all rights of access and passage of services and rights of entry and all usual covenants reasonably necessary or appropriate for the beneficial enjoyment of the retained parts of the Site;
1.4.3	a covenant by the Affordable Housing Provider not to use the transferred Affordable Housing other than for the purposes of providing Affordable Housing in perpetuity but subject to the exemption clauses at paragraph 1.7 and 1.8 below.
1.5	Where contracts are exchanged with an Affordable Housing Provider pursuant to paragraph 1.3 above to supply a certified copy of such contract to the Council within five (5) Working Days of such contract being completed.
1.6	All Affordable Housing must be constructed in accordance with such guidance as shall be issued by Homes England or its successor and approved in writing by the Council however in the absence of such guidance or standards shall be constructed to a standard agreed in writing with the Council.
1.7	From the date of Completion of the Affordable Dwellings they shall not be used other than for Affordable Housing save that this obligation shall not be binding on:
1.7.1	any Protected Person or any mortgagee of a Protected Person or any person deriving title from a Protected Person or any successor in title thereto and their respective mortgagees and chargees; or
1.7.2	any Chargee provided that the Chargee shall have first complied with the Chargee’s Duty contained in paragraph 1.8 below; and
1.7.3	any purchaser from a mortgagee of an individual Affordable Dwelling pursuant to any default by the individual mortgagor
1.8	The Owner shall not Occupy or permit Occupation of any Affordable  Dwellings unless and until a Nomination Agreement has been entered into between the Council and the Affordable Housing Provider (or such other body approved in writing by the Council) relating to the nomination and allocation of the Affordable Dwellings.
1.9	The affordable housing provisions in this Deed shall not be binding on a mortgagee or chargee (or any receiever (including an administrative received) or administrtor appointed by such mortgagee or chargee or any other person appointed under any security documentation to enable such mortgagee or chargee to realise its security (each a Reciever)) of the whole or any part of the Affordable Housing Units or any person or bodies deriving title through such mortgagee or chargee or Receiver PROVIDED THAT:
a)	such mortgagee or chargee or Receiver shall first give written notice to the Council of its intention to dispose of the Affordable Housing Units and shall have used reasonable endeavours over a period of three months from the date of the written notice to complete a disposal of the Affordable Housing Units to another Affordable Housing Provider or to the Council for a consideration not less than the amount due and outstanding under the terms of the relevant security documentation including all accrued principal monies, interest and costs and expenses; AND
b)	if such disposal has not completed within the three month period, the mortgagee or chargee or Receive shall be entitled to dispose of the Affordable Housing Units in this Deed which provisions shall determine absolutely



SCHedule 4
biodiversity net gain provisions

The Owner covenants with the Council as follows:

1. to complete the Habitat Creation and Enhancement Works in accordance with the Habitat Management and Monitoring Plan by no later than 12-months from the date of Commence of Development (“the Habitat Creation and Enhancement Works Completion Date”) and to:
1.1 register the Biodiversity Gain Site on the Biodiversity Gain Site Register within twenty-five (25) Working Days of the Habitat Creation and Enhancement Works Completion Date or of the date upon which the Biodiversity Gain Site Register comes into force and effect, whichever is the later; and
1.2 for a period of no less than thirty (30) years from the Habitat Creation and Enhancement Works Completion Date to either:
1.2.1 manage and maintain the Biodiversity Gain Site in accordance with the Habitat Management and Monitoring Plan and for no other purpose inconsistent with the requirements of the Habitat Management and Monitoring Plan; or
1.2.2 to procure such the management and maintenance of the Biodiversity Gain Site in accordance with the Habitat Management and Monitoring Plan and for no other purpose inconsistent with the requirements of the Habitat Management and Monitoring Plan;
and to continue to do so for as long as this Agreement is in effect ensuring that there is a Competent manager of the Biodiversity Gain Site at all times throughout this period.;
2. not to create or cause or permit any encumbrance to the title of the Biodiversity Gain Site and not to execute, renew or extend (nor cause or permit the execution, renewal or extension of) any lien, license or similar interest that may affect the Biodiversity Gain Site without the prior written consent of the Council, such consent not to be unreasonably withheld or delayed;
3. to ensure that in accordance with government guidance, at all times, all Biodiversity Units on the Biodiversity Gain Site meet the Legal Additionality Test and that there is no Double Counting of any Biodiversity Unit PROVIDED THAT FOR THE AVOIDANCE OF DOUBT Bundling or Stacking of environmental credits or units will be permitted;
4. to allow access to the Biodiversity Gain Site on reasonable notice and at reasonable times to persons duly authorised by the Council for the purposes of monitoring compliance with the Habitat Management and Monitoring Plan and this Deed; subject to appropriate health and safety measures if livestock are on the Biodiversity Gain Site

5. Management Plan Monitoring Reports
5.1 to provide Management Plan Monitoring Reports to the Council at the frequency as set out in the definition of the same from the first anniversary of the Habitat Creation and Enhancement Works Completion Date or in accordance with such other timescale and frequency as shall be set out in the Habitat Management and Monitoring Plan or agreed in writing with the Council;
5.2 to review each Management Plan Monitoring Report with the Council and if the Council (acting reasonably) is of the view that that Management Plan Monitoring Report indicates that the Habitat Management and Monitoring Plan is not being complied with it shall notify the Owner to that effect setting out its reasons for holding such opinion as soon as reasonably practicable after the review and, in any event, within eight (8) weeks of the review.
5.3 Following receipt of any written notice from the Council pursuant to paragraph 5.2 above, to submit Biodiversity Net Gain Management and Monitoring remedial measures that are designed to ensure the aims of the Habitat Management and Monitoring Plan can be met to the Council for approval including such further revisions as are reasonably required by the Council until such time as the Habitat Management and Monitoring Plan remedial measures are approved in writing by the Council PROVIDED THAT the Owner shall implement the approved Habitat Management and Monitoring Plan remedial measures as soon as reasonably practicable after they have been approved by the Council.

6. Breach Provisions
6.1 No party shall be liable for breaching a requirement of the Management Plan which arises as a direct result of a Force Majeure Event
6.2 Subject to clause 16 of this Deed:
6.2.1 Before taking action to enforce any of the provisions of this Deed the Council will give written notice to the Owner stating the nature of the breach, the steps required to remedy the breach and specifying a reasonable timescale for the Owner for remedying the breach;
6.2.2 The Council will also give the Owner a reasonable opportunity to discuss the breach with it and the timescale and steps for remedying the said breach prior to the remedy being carried out. The Council will take into account any reasonable representations made by the Owner.
6.2.3 If the Owner does not use reasonable endeavours to remedy the breach within the stated time period or longer period as agreed with the Council then without prejudice to paragraph 12.3 below the Council will be able to pursue all legal remedies
6.3 if at any time the Council acting reasonably notifies the Owner in writing that there has been a fundamental breach of the obligations contained in paragraph 1 of this Schedule resulting in habitat destruction or habitat failure in respect of any Biodiversity Unit or part thereof (and for the avoidance of doubt this shall not be deemed to have arisen where the Habitat Management and Monitoring Plan has been fully complied with) the Owner shall be required to pay to the Council within fifteen (15) Working Days of the date of such notification either:
6.3.1 the sum which the Council reasonably estimates to be necessary to provide replacement Biodiversity Unit(s) on the Council’s land of an equivalent number, type and level of enhancement to those lost; or, if the Council is unable to make such provision
6.3.2 a sum calculated by the Council as the value of the said Biodiversity Units which have been lost to be used by the Council for funding long-term conservation projects in the Council’s administrative area which will deliver Biodiversity Net Gain
PROVIDED THAT such sums shall be reasonable and proper, proportionate to the breach that has occurred and shall take into consideration and account the amount of time left in the 30 year period.



schedule 5
council’s covenants

The Council covenants with the owner as follows: 

1.	AFFORDABLE HOUSING
1.1	The Council shall co-operate with any Affordable Housing Provider and enter into any Nominations Agreement between the Affordable Housing Provider and the Council.
[bookmark: _Hlk125031925]
2.	BIODIVERSITY NET GAIN
2.1	To operate abide by and comply with the arrangements terms conditions and obligations for the purposes set out in the Schedule 4

3.	GENERAL
3.1	Following the performance and satisfaction of all the obligations contained in this Deed the Council shall as soon as practically possible effect the cancellation of all entries made in the Register of Local Land Charges in respect of this Deed.
3.2	At the written request of the Owner the Council shall provide written confirmation of the full or partial discharge of the obligations given for the benefit of the Council contained in this Deed when satisfied that such obligations have been performed.
3.3	Save for the Biodiversity Gain Monitoring Fee (which is designed to be spent over the thirty year lifetime of the Habitat Management and Monitoring Plan) if any sum paid to the Council or any part thereof is not committed for the purposes specified herein ten (10) years after the date of receipt then the Council covenants with the person or persons who makes payment of the same to repay to the person or persons who paid the said sum all or any of the remaining balance that remains unspent together with interest which has accrued thereon from the date of receipt of payment by the Council to the date of repayment at base rate of the Bank of England.
3.4	For the avoidance of doubt, for the purposes of clauses 3.3 above any sum (or part thereof) shall be deemed to have been committed if the Council has entered into any contract or given any undertaking (whether enforceable in law or otherwise) the performance or fulfilment of which will require it to expend funds in the future.



SCHEDULE 6
NOMINATION AGREEMENT
	

Dated                                                                                           20….


	




(1) South Holland District Council
and
(2) [REGISTERED PROVIDER]





	


NOMINATION AGREEMENT




	

Relating to land at
[LOCATION]



	





	
South Holland District Council
Council Offices
Priory Road
Spalding
PE11 2XE


	
SHDC Reference: LD/





THIS AGREEMENT  is made the 		day of				Two thousand and ……………….
BETWEEN

(1) SOUTH HOLLAND DISTRICT COUNCIL of Council Offices Priory Road Spalding PE11 2XE (“the Council”); and
(2) [REGISTERED PROVIDER] whose registered office is situated at [registered office] (“the Association”)

RECITALS

(A) The Council resolved on [insert date] to grant planning permission for the Development subject to the provision of ..…. (…) dwellings to be delivered as affordable housing.  The Council has agreed that […… (…) Rented Units and […… (…) Shared Ownership Dwellings] shall be provided to meet the obligation to provide affordable housing.
(B) The Association intends to take a transfer of the Rented Units and by this Agreement the Association agrees with the Council that the said Rented Units shall be let to occupiers in accordance with the nomination procedure detailed in Clause 4 below allowing the Council to nominate 100% of the initial tenants of each Rented Unit and thereafter at least 75% of the tenants of each Rented Unit.
(C) The Association intends to take a transfer of the Shared Ownership Dwellings and by this Agreement the Association agrees with the Council that the Shared Owner Dwellings shall be disposed of by the Association in accordance with Clause 5 below

NOW THIS AGREEMENT WITNESSES AS FOLLOWS

1. DEFINITIONS
For the purposes of this Agreement the following expressions shall have the following meanings:

	“the Development”
	means the erection of …. dwellings on land [insert location] with planning application reference ……….

	“District”
	means the District of South Holland

	“Local Housing Need”
	means local housing need as determined by the Council in accordance with the Council’s Housing Allocations Policy 

	“Nomination Notice”
	means a notice served by the Council on the Association providing details of nominated prospective tenants for a Rented Unit in accordance with Clause 4.3.3 of this Agreement

	“Protected Tenant”
	means (i) any tenant who has:
(a) exercised the right to acquire pursuant to the Housing Act 1996 or the Housing and Regeneration Act 2008 or any statutory provision for the time being in force (or any equivalent contractual right) in respect of a Rented Unit; or 
(b) exercised any statutory right to buy (or any equivalent contractual right) in respect of a Rented Unit; and
(ii) any lessee of a Shared Ownership Unit

	“Rented Units”
	means the …… (…) Rented Units (being plot numbers x, x, x and x on the Development) to be provided as affordable rented units [and (being plot numbers x, x, x and x on the Development) to be provided as social rented housing] as defined in Annex B of the National Planning Policy Framework dated Aguust 2026 or any replacement amendment or supplemental guidance to it on the land to which the nomination rights contained in Clause 4 shall relate

	“Shared Ownership Unit”
	means the …… (…) Shared Ownership Units (being plot numbers x, x, x and x on the Development) as defined in Annex B of the National Planning Policy Framework dated August 2026 or any replacement amendment or supplemental guidance to it on the land to which the allocation procedure in Clause 5 shall relate

	“Vacancy Notice”
	means a notice served by the Association giving the Council notice that a Rented Unit is available for occupation or re-let as appropriate

	“Working Day”
	means any day other than a Saturday Sunday or public or bank holiday in England



2. CONSTRUCTION OF THIS AGREEMENT
2.1	Where in this Agreement reference is made to any clause, paragraph, schedule or recital such reference (unless the context otherwise requires) is a reference to a clause, paragraph, schedule or recital in this Agreement.
2.2	Words importing the singular meaning where the context so admits include the plural meaning and vice versa.
2.3	Words of the masculine gender include the feminine and neuter genders and words denoting actual persons include companies, corporations and firms and all such words shall be construed interchangeably 
2.4	Wherever there is more than one person named as a party and where more than one party undertakes an obligation all their obligations can be enforced against all of them jointly and against each individually unless there is an express provision otherwise.
2.5	Any reference to an Act of Parliament shall include any modification, extension or re-enactment of that act for the time being in force and shall include all instruments, orders, plans, regulations, permissions and directions for the time being made, issued or given under that act or deriving validity from it.
2.6	References to any party to this Agreement shall include the successors in title to that party and to any deriving title through or under that party and in the case of the Council, successors to its functions.
3.	NOTICES

3.1	Any notice or document which is required to be given under the terms of this Agreement shall be sent by email and shall be deemed to be sufficiently served if signed by or on behalf of the party issuing the notice.

3.2	The Council’s email for service is allocations@sholland.gov.uk (or such other email address as the Council may from time to time notify the Association).

3.3	The Association’s email address for service is	[RP Email Address] (or such other email address as the Association may from time to time notify the Council).

3.4	Service shall be deemed to be made on the day of transmission if transmitted before 4:00 pm on a Working Day but otherwise on the next following Working Day

4. NOMINATIONS PROCEDURE: RENTED UNITS

The Council understands that some housing applicants might not meet the Association’s Lettings Policy standards and could be refused an offer of accommodation.   Such applicants are unlikely to have been accepted onto the housing register by the Council unless they have evidenced, they are suitable to be a social housing tenant.  The Council will carry out verification checks when an applicant applies for inclusion onto the housing register and during regular reviews.   If an applicant has committed any unacceptable behaviour such as anti-social behaviour or has severe rent arrears outstanding, they are likely to be refused or removed from the register.  These checks should reduce the likelihood of the Association rejecting an applicant for an offer of social housing.   However, if an applicant is to be refused by the Association, the applicants should be informed, ideally in writing of the reasons for refusal and what they need to do to be reconsidered for future offers.

4.1 Subject to the provisions of this Agreement the initial occupiers of each of the Rented Units shall be nominated by the Council  

4.2 After the initial nominations and subject to the provisions of this Agreement the Council shall have the right to nominate the occupiers of at least 75% of all Rented Units which become vacant

4.3 Where the Council’s rights of nomination apply the following provisions shall apply:

4.3.1	the Association shall serve on the Council a Vacancy Notice giving to the Council

(a) 	6 weeks’ notice that a Rented Unit is ready for occupation in respect of an initial let; and
(b) 	5 Working Days’ notice of impending vacancy of a Rented Until in respect of a re-let

4.3.2	the Vacancy Notice shall include the following details:

(a) address of the Rented Unit;
(b) weekly rental and any service charges;
(c) number of bedrooms and maximum occupancy;
(d) age designation; and
(e) any other relevant information such as adaptations to the Rented Unit

4.3.3	The Council shall within fifteen (15) Working Days (in respect of an initial let) and ten (10) Working Days (in respect of a re-let) of receipt of the Vacancy Notice serve on the Association a Nomination Notice containing in priority order details of as many names and addresses of persons known to the Council as being in Local Housing Need as the Council considers appropriate

4.3.4	If the initial Nomination is exhausted without the tenancy having been accepted the Association will notify the Council and the Council will have a further period of five (5) Working Days within which to provide a further Nomination Notice in accordance with the above provisions

4.3.5	A Rented Unit shall be offered to occupiers in accordance with the following provisions:

(a) the tenancy of a Rented Unit shall first be offered to the person whose name appears first on the Nomination Notice. The Association has the ability to reject a nominee however the nominee has a right to appeal;
(b) if that person shall refuse or fail to accept the offer of a tenancy the Rented Unit shall be offered to the person whose name next appears on the Nomination Notice and if that person shall also refuse or fail to accept the offer of a tenancy then this process shall be repeated as often as may be necessary until EITHER the offer of a tenancy has been accepted OR the initial Nomination Notice and any further Nomination Notices have been exhausted without the tenancy having been accepted;
(c) with any NEW BUILD PROPERTY  EITHER the initial Nomination Notice and any further Nomination Notices are exhausted without the tenancy having been accepted OR the Council fails to provide a Nomination Notice OR the Council advises that it is not aware of any persons whom it considers to be in Local Housing Need then the Association shall have the right to select the occupier of the Rented Unit from its own applications provided such person or persons are in Local Housing Need BUT FOR THE AVOIDANCE OF DOUBT it is hereby agreed that if the Association exercises such a right the tenancy shall not be considered a Council nomination for the purpose of determining the sequence of nominations provided for in this Agreement.

4.3.6	the Association will notify the Council:

(a) within three (3) Working Days of the end of the acceptance period where the prospective tenant fails to accept a tenancy;
(b) within three (3) Working Days where a prospective tenant provisionally accepts a tenancy;
(c) within three (3) Working Days where a prospective tenant refuses the tenancy including any reasons for refusal given;
(d) within three (3) Working Days of any decision by the Association that the prospective tenant does not meet the Association’s criteria including the reasons why the prospective tenant does not meet such criteria; and
(e) within three (3) Working Days of the start date of the tenancy

4.3.7	the Association will liaise with the Council where the Owner wishes to use for a management transfer any vacancy for which the Council has nomination rights.

4.4 the Association shall provide to the Council details of all lettings Pracd in respect of all Rented Units such returns to be made quarterly to the Council.

5. [bookmark: _Hlk137127891]ALLOCATION PROCEDURE: SHARED OWNERSHIP DWELLINGS

5.1 The Association or its nominated agent shall not permit any Shared Ownership Dwelling to be occupied except by a person who satisfies the Governments (or any successor) criteria as at the date of an application for a Shared Ownership Dwelling. 

5.2	The Association or its nominated agent shall on a quarterly basis provide to the Council reports on the sales of the Shared Ownership Dwellings including qualifying nature of the purchasers, percentage of equity purchased and the overall price of the Shared Ownership Dwelling

6. DISPUTES AND MEDIATION PROCEDURE

6.1 Any disputed cases arising from this Agreement will be discussed and dealt with by the Council’s Housing Options Manager (or successor post) (or such other officer as the Council may from time to time notify the Association) and the Association’s [insert post] (or successor post)

6.2 If they cannot decide then the Council’s Head of Housing (or successor post) and the Association’s [insert post] (or successor post) will discuss the case and make a final decision.

7. AGREEMENTS AND DECLARATIONS

7.1 This Agreement is personal to the Association and the Council and for the avoidance of doubt IT IS HEREBY DECLARED that this Agreement shall not bind

7.1.1 any Protected Tenant; 
7.1.2 any mortgagee or charge of a Protected Tenant;
7.1.3 any mortgagee or charge of the Association or any receiver (including administrative receiver) appointed by such mortgagee or chargee or any other person appointed under any security documentation to enable such mortgagee or charge to realise its security or any administrator (howsoever appointed) or the whole or any part of the Rented Units and/or Shared Ownership Dwelling or any persons or bodies deriving title through such mortgagee or charge or Receiver

7.2 The parties hereto agree and declare that the parties hereto shall have the right to vary this Agreement in writing if they jointly so wish


Signed on behalf of SOUTH 	
HOLLAND DISTRICT COUNCIL 	

Signed on behalf of
[ASSOCIATION]
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