DECISION DELEGATED TO HEAD OF PLANNING

Application No: H14-0042-24 Applicant: Melbourne Properties
Limited
Proposal: Erection of 9 detached bungalows - approved under H14-0348-23.

Modification of wording of Condition 14, including details relating to the

arrangements for private refuse/recycling collection and Modification of

Condition 2 to allow amendments to previously approved plans.
Location: Land Off Crossgate Lane Pinchbeck Spalding

Terminal Date: 2nd July 2024

Planning Policies

South East Lincolnshire Local Plan - Adopted: March 2019

01 Spatial Strategy

02 Development Management

03 Design of New Development

04 Approach to Flood Risk

05 Meeting Physical Infrastructure and Service Needs
06 Developer Contributions

10 Meeting Assessed Housing Requirements

11 Distribution of New Housing

17 Providing a Mix of Housing

18 Affordable Housing

19 Rural Exception Sites

28 The Natural Environment

30 Pollution

31 Climate Change and Renewable and Low Carbon Energy
32 Community, Health and Well-being

36 Vehicle and Cycle Parking

APPENDIX 6 Parking Standards

National Guidance

National Planning Policy Framework 2023

Section 5 - Delivering a sufficient supply of homes

Section 8 - Promoting healthy and safe communities

Section 9 - Promoting sustainable transport

Section 12 - Achieving well-designed and beautiful places

Section 14 - Meeting the challenge of climate change, flooding and coastal change
Section 15 - Conserving and enhancing the natural environment

Representations:




Object Support No Ob;j. Comments
PARISH COUNCIL 0 0 1 0
WARD MEMBER 0 0 0 0
HIGHWAYS & SUDS 0 0 0 1
SUPPORT
CASE OFFICER ASSESSMENT
Proposal

This application is a Section 73A seeking to vary Condition 14 of planning approval H14-0348-23 to
allow amendments to previously approved wording of Condition 14 in relation to the waste
collection.

Application H14-0348-23 granted planning permission for the erection of 9 detached bungalows.
Site Description

The site is greenfield in nature and 1.45 hectares in size. To the east the site is bordered by
Crossgate Lane and Surfleet Road, with properties opposite and a footpath/area of verge. To the
south are properties on Captains Beck. To the west is Gallery Walk pedestrian footpath and
agricultural fields beyond. To the north are properties on Flaxmill Lane and Crossgate Lane.

The site is outside the settlement boundary of Pinchbeck and is considered to be countryside.

The application site lies within Environment Agency Flood Zone 3 and the vast majority of the site is
identified within the SFRA as a mixture of 'Low Hazard', 'Danger for Some' and 'Danger to Most' (the
majority of the site being the first two of these designations) in terms of flood hazard and in the main
are 1.25 - 2.0 metres in terms of predicted flood depth.

History

H14-0348-23 - Full - Erection of 9 detached bungalows - 21.12.2023

H14-1032-21 - Reserved Matters - Residential development - Approved 23.02.2022

H14-0912-17- Outline - Residential development - Approved - 27.11.18

Consultation Responses

Initial Responses Received (Consultation period between 24th January 2024 - 14th February 2024)

The responses received from consultees during the initial consultation exercises, which can be
viewed in their entirety through the South Holland website, can be summarised as follows:

Pinchbeck Parish Council
No comment

Responses Received within Re-consultation (Consultation period between 06th March 2024 - 16th
March 2024)




LCC Highway and Lead Local Flood Authority

Recommendation: No Objections

The proposal is for minor amendments to Condition 14 that already has approval under H14-0348-
23. The minor amendments proposed will not have an adverse impact upon the public highway or
surface water flood risk.

Public Representation

This application has been advertised in accordance with the Development Procedure Order and the
Council's Statement of Community Involvement. In this instance, no letters of representation have
been received.

Evaluation - Section 73

The proposal relates to the variation of Condition 2 and 14 of H14-0348-23, through seeking
permission under Section 73 of the Act. The purpose of an application made under Section 73 of
the Town and Country Planning Act 1990 is to vary or remove conditions associated with an existing
planning permission. These applications are used to allow for amendments to an approved scheme
and can be made both retrospectively and prior to a permission being implemented, as long as the
permission is extant.

The Act is very clear that: "On such an application the Local Planning Authority shall consider only
the question of the conditions subject to which planning permission should be granted." As such, the
Local Planning Authority are not able to revisit the principle of development and only matters
relevant to the specific conditions can be considered. The effect of granting permission would be to
issue a new permission with Conditions 2 and 14 amended, together with any other relevant
conditions from the original permission, or subsequent relevant revisions since this permission.

Planning practice guidance highlights that where less substantial changes are proposed, amending
a proposal can occur through 'Amending the conditions attached to the planning permission,
including seeking to make minor material amendments'.

The PPG clarifies that "Permission granted under Section 73 takes effect as a new, independent
permission to carry out the same development as previously permitted subject to new or amended
conditions. The new permission sits alongside the original permission, which remains intact and
unamended. It is open to the applicant to decide whether to implement the new permission or the
one originally granted". There is no statutory definition of a 'minor material amendment’; but this is
likely to include any amendments where its scale and/or nature results "in a development which is
not substantially different from the one which has been approved".

In this instance, the subsequent amendments, submitted under this Section 73 application, have not
varied the description of development.

In the case of R (Vue Entertainment Limited) v City of York Council, it was concluded that the
decision gives clear support for use of s.73 in respect of changes to condition which go beyond
'minor' amendments. It places a clear emphasis on preserving the precise terms of the grant. If an
amendment to a condition can be made which keeps the description of the development intact it
may well be appropriate to make such an application under a s.73, even if the affect of the change
will be significant".

Planning Considerations

The principle of development has been accepted by the host application, H14-0348-23. However, it
is noted that since that approval, the South East Lincolnshire Local Plan (SELLP) (2019) has been
adopted and the current national guidance is set out in the National Planning Policy Framework
(December 2023).

The application site in this instance lies outside the settlement of Pinchbeck. Within countryside
locations, which includes "the rest of the Local Plan area outside the defined settlement boundaries
of the Sub-Regional Centres, Main Service Centres, Minor Service Centre and Other Service
Centres and Settlements", development will be restricted to that which "is necessary to such a
location and/or where it can be demonstrated that it meets the sustainable development needs of




the area in terms of economic, community or environmental benefits", with local plan policies
detailing suitable types of development such as 'Rural Exemption Sites', 'Replacement Dwellings',
and 'Reuse of Buildings'"; all of which require specific criteria to be met.

The Authority does have a 5-year housing land supply. As such, development proposals outside of
the settlement boundaries similar to the above may be considered unacceptable should they come
forward, subject to the consideration of 'planning balance'. Whilst this may be typically resisted in
principle given the above, the planning history of the site, extant permissions and material
considerations must be assessed.

The application site has been subject to the grant of outline permission under reference H14-0912-
17, for 16 dwellings and a reserved matters application under reference H14-1032-21. This
illustrates that the site has previously been considered suitable for residential development.
However, it is noted that the presence of historic approvals, should these no longer be extant, may
be considered to have minimal weight in the consideration of a proposals acceptability in principle,
with recent appeal decisions considering that historic permission that has since lapsed, but was
previously granted obtained prior to the adopted South East Lincolnshire Local Plan (2019), does
not result in a new application proposal being acceptable in principle, given the districts Local Plan
that has since been adopted and the current 5-year housing land supply.

In this instance, the application site, given its location, would be typically resisted. However, the site
has extant permission as detailed above and can therefore be developed for residential purposes
until the expiration of that permission. Therefore, this extant permission holds weight within the
consideration of this proposal and its acceptability in principle.

The full justification for the development granting planning permission for application H14-0348-23
can be viewed in the officer's report, as can the officer's assessment of the proposal against the
National Planning Policy Framework (at the time of the previous decision), and the South East
Lincolnshire Local Plan (2019).

In any event, as outlined within the report above, the principle of development has been
established, and therefore, remaining extant. When viewed as a whole, coupled with the proposal
comprising a section 73 application to vary Conditions 2 and14, the proposal is acceptable in
principle.

Waste Collection

This application is to modify Conditions 2 and14 of H14-0348-23. The original condition 14 stated:

Notwithstanding any details submitted within the approved plans, prior to the occupation of any
dwelling hereby permitted, full details of the arrangement for private refuse/recycling collection shall
be submitted to and approved in writing by the Local Planning Authority, along with full details of the
proposed bin collection store. The management arrangements must be via private collection and
the bin collection point must comprise a store.

These management arrangements and bin collection details shall be implemented upon first
occupation of any dwelling and thereafter retained for the lifetime of the development.

NB: It is not possible for South Holland's waste collection services to collect via private drives and
as such, this could not occur for this development. Therefore, the development would otherwise
result in the siting of a significant volume of waste bags placed within a prominent location on the
public highway. A private waste collection must therefore be provided.

Reason: This application has been approved on the basis that waste collection will be carried out by
a private company and to ensure appropriate arrangements are in place for the collection of
refuse/recycling.

The previously proposed development comprised a private road and, although being developed to
LCC Highways/adoptable standards, as a result of it being private, it is not possible in some
instances for refuse vehicles to actively travel onto such private areas, which was to be the case in
the previous approval and the need for the waste collection condition (condition 14).

However, the proposal now includes a section of the road to be adopted by LCC. LCC Highways
have been consulted and have raised no objections. This section is to the entrance of the




development, meaning the waste collection service could enter this part of the development to
collect the waste placed at the collection point by the occupants on collection day.

The collection point comprises a limestone paving slabbed area with a 1m high Western Red Cedar
woven fencing to three sides. The provision of a collection point on this occasion is not considered
to result in a visually unacceptable development when viewed from the public realm.

It is noted that the carrying distance for the future occupants still remains in excess of 30.0m to a
collection point, which is not considered acceptable, as it exceeds the usual Building Control
guidance and can be an indicator of poor design.

However, given the nature of this site and provision provided in respect of the bin collection point,
and the adopted entrance, when viewed on balance, it is considered that on this occasion that it
would be unreasonable to insist upon further means in this respect.

The applicant has completed an indemnity application with waste services, however the outcome of
this application is still pending.

Taking the above into account the new proposed wording for condition 14 is as follows.
Notwithstanding any details submitted within the approved plans, prior to the occupation of any
dwelling hereby permitted, waste collection arrangements shall be carried out in perpetuity in
accordance with the provisions included in Drawing No JDA/2024/775/SITE/WASTE.001D.

It is considered that the proposal accords with Policies 2 and 3 of the SELLP and the intentions of
the National Planning Policy Framework (December 2023) in this regard.

Planning Balance

As detailed above, Section 38 (6) of the Planning and Compulsory Purchase Act 2004, as
amended, requires that the Local Planning Authority makes decisions in accordance with the
adopted Development Plan, unless material considerations indicate otherwise.

The proposed new waste collection area and adopted road entrance would not materially harm the
character or appearance of the locality, or amenity of nearby residents, and provides adequate
parking, whilst conforming with the South East Lincolnshire Local Plan (2019) and the provisions of
the National Planning Policy Framework (December 2023) when viewed as a whole.

In this instance, there are no material considerations that weigh against the proposal and as such,
the planning balance is in favour of the development.

Additional Considerations

Public Sector Equality Duty

In making this decision the Authority must have regard to the public sector equality duty (PSED)
under s.149 of the Equalities Act. This means that the Council must have due regard to the need (in
discharging its functions) to:

A. Eliminate unlawful discrimination, harassment and victimisation and other conduct prohibited by
the Act

B. Advance equality of opportunity between people who share a protected characteristic and those
who do not. This may include removing or minimising disadvantages suffered by persons who share
a relevant protected characteristic that are connected to that characteristic; taking steps to meet the
special needs of those with a protected characteristic; encouraging participation in public life (or
other areas where they are underrepresented) of people with a protected characteristic(s).

C. Foster good relations between people who share a protected characteristic and those who do not
including tackling prejudice and promoting understanding.

The protected characteristics are age, disability, gender reassignment, pregnancy and maternity,
race, religion or belief, sex and sexual orientation.

The PSED must be considered as a relevant factor in making this decision but does not impose a
duty to achieve the outcomes in s.149. It is only one factor that needs to be considered, and may be
balanced against other relevant factors.




It is not considered that the recommendation in this case will have a disproportionately adverse
impact on a protected characteristic.

Human Rights

In making a decision, the Authority should be aware of and take into account any implications that
may arise from the Human Rights Act 1998. Under the Act, it is unlawful for a public authority such
as South Holland District Council to act in a manner that is incompatible with the European
Convention on Human Rights. The Authority is referred specifically to Article 8 (right to respect for
private and family life) and Article 1 of the First Protocol (protection of property).

It is not considered that the recommendation in this case interferes with local residents' right to
respect for their private and family life, home and correspondence, except insofar as it is necessary
to protect the rights and freedoms of others (in this case, the rights of the applicant). The Council is
also permitted to control the use of property in accordance with the general public interest and the
recommendation is considered to be a proportionate response to the submitted application based
on the considerations set out in this report.

Conclusion

Taking into consideration these factors, the proposal is considered to comply with Policies 2, 3, 4,
28, 29 and 36, along with Appendix 6 of the South East Lincolnshire Local Plan (SELLP), 2019, plus
advice within the National Planning Policy Framework (NPPF), December 2023. Notwithstanding
the aforementioned conflicts, there are no significant factors in this case that would outweigh the
benefits of the proposal beyond this matter which has been considered within the planning balance;
therefore, in considering all the matters raised above the planning balance is in favour of the
proposal and the policies referred to above.

Recommendation

Based on the assessment detailed above, it is recommended that the proposal should be approved
under Delegated Authority.




