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14.10.2022
Application by Mr & Mrs Fox for the removal of Condition (3) relating to agricultural occupancy on planning application SR210/69 granted 6th November 1969 at The Foxes, New Road, Quadring, Eaudike, Spalding. 
1. This application follows the recently approved certificate of lawfulness (reference H15-0824-22 – appendix 5), where it was successfully proven that the dwelling referred to above, has in fact been occupied without compliance with the planning condition limiting occupancy to a person employed or last employed, locally in agriculture for a period of more than 10 years. 
2. Whilst the breach continues to this day, the condition (3) still remains on the dwelling granted at under reference SR 210/69 granted 6th November 1969 (copy of the decision notice within appendix 6).  We have taken it that this is a full consent, as condition No.1 grants a 5 year consent, so was a full as opposed to a reserved matters. This is believed to be the consent that was implemented.
3. Prior to this an outline consent was approved under SR 173/69 on the 11th Sept 1969 (copy within appendix 7). Condition 3 of this consent also imposed an occupancy condition.  This however exists in the background, as it is the full SR210/69 condition that ‘bites’ and controls occupancy.  Therefore, unless the Local Planning Authority disagrees, we did not plan on making a Section 73 to remove condition 3 of the outline as this was superseded by the full. 
4. This removal of condition Section 73 application is effectively seeking to remove the original agricultural worker restrictive condition from the original outline planning consent, as the issuing of the certificate makes the original condition unenforceable and therefore no longer necessary.  
5. The evidence contained with the lawful use certificate (H15-0824-22) demonstrated that the occupant has lived in breach of the condition for more than 10 years therefore the usefulness and effectiveness of the original planning condition is now no longer appropriate.
6. The Planning Act requires that when applications are considered, regard is to be had to the Development Plan and all other material considerations, and that applications are to be determined in accordance with the development plan unless material considerations indicate otherwise. 
7. In this case, one such material consideration is the fall back position provided by the certificate.  The ‘fall back’ situation, i.e. what can be achieved without a further grant of planning permission is a material consideration. A material consideration is capable of carrying greater weight than the Development Plan.  
8. Under normal circumstances, if my client was seeking to remove the occupancy condition, I would suggest they undertake a strict marketing exercise to ascertain the demand for such a dwelling in locality, in accordance with Local Policy as per the long established mechanism for removing conditions.   However, this case is different in that the granting of the lawful use certificate in effect nullifies the ability for the Local Planning Authority to enforce the condition, rendering it useless. This in our view overrides the need to market the dwelling in line with Local Policy.
9. Finally, the issuing of the certificate does not preclude future compliance by an agricultural worker, which would then mean the condition retakes affect.  The likelihood of this occurring is small due to the financial loss that would ensue to the sellers.  Any agricultural worker would expect to pay 30% less, therefore it’s unlikely that the owner would sell to such a person and incur such a financial loss, especially given the certificate is unfettered and therefore can be transferred to non qualifying future owner and sell for full market value. This is explained in more detail within an appeal in Wales ‘Bron-Heulwen within appendix 4. 
10. Also attached are three appeal decisions in Howden (East Riding of Yorkshire Council attached as appendix 1) an appeal in 2016 at South Harting (appendix 2) and an appeal in Skirlaugh in 2017 (appendix 3), where the inspector found that the effect of a certificate was that the condition served no useful purpose, serves as a useful guide for the way in which such applications should be dealt with.  I have used these cases in several other similar applications within the UK in the last 10 years and each case the council has accepted this stance. Further examples can be provided if necessary.
11. Therefore condition (3) of application SR 210/69 serves no useful purpose for The Foxes, in that that occupancy of the dwelling by a person or persons who did not comply with the condition could, by virtue of the Certificate, not be enforced against.  
12. For the above reasons a new unconditional, permission should be issued freeing the tie from the property.  
Appendix 1- Appeal Ref APP/E2001/A/02/1104141
Appendix 2- APP/Y9507/W/16/3147251

Appendix 3 - APP/E2001/W/17/3170529

Appendix 4 – APP/T6850/A/20/3252618

Appendix 5 – Copy of the Certificate of lawfulness H15-0824-22
Appendix 6 –Original full decision SR/1210/69 from 1969.
Appendix 7 – Original outline consent SR 173/69 from Sept 1969. 
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