.
.
*

ﬁggﬂqcr we are §1"rongpr

MEMORANDUM

To: Head of Planning and Development (FAQC Local Land Charges Clerk)
Head of Frnance (fao Ne;l Edwards) , i
Hﬁ"smg Sﬁ%t‘egy l\??anager James Faircliffe

Head of Housing and Property (lead officer)
Head of Economic and Community Development (lead officer)
Jacqui Dolby -~ Planning Policy

From: Jacqui Berridge
Legal Services Lincolnshire

Our Ref: JMB/SHO008.137

Date: 30 April 2009

Subject: Application reference H16/0094/09 — modification of planning obligation
Park Road, Spalding

Purpose of obligation: Open space contribution and affordable
housing contribution.

On 26 July 2004 the Council entered into a planning obligation with Cley Developments
Limited relating to a residential development at Park Road, Spalding the subject of
planning permission H16/1136/03. That obligation required the payment of an open space
contribution of £5000 (index linked) prior to occupation of any of the dwellings, and also
required an affordable housing contribution payable as follows:

£40,000 (index linked) prior to occupation of any of the dwellings
£2000 (index linked) prior to occupation of each of the 20 dwellings to be provided by the

development.

The developer has had problems meeting the payment timings and the Council recently
approved an amending obligation which has now been completed. The open space and
affordable housing contributions, appropriately index linked, are now payable in
accordance with the details set out in this memorandum.

Now that the amending obligation has been completed can you please comply with the
following instructions.

(a) REGISTRATION OF OBLIGATION
(i) Planning Officer (Dave Roggﬂsl
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{iN) Local Land Charges Clerk (copy final obligation + cover enclosed)

Please register the amending planning obligation in the Local Land Register. A further
copy of the cover is also enclosed which | should be most grateful if you would sign and
return in confirmation once the obligation has been registered. The obligation should be
registered against the land shown edged red and the land shown edged blue on the plan

attached to the obligation.

If you have any queries please do not hesitate to let me know.

(b) MONITORING -

Financial clauses

Neil Edwards (copy final obligation enclosed)

Please update your financial monitoring schedule to reflect the changes which have been
made since the previous obligation. The Schedule should now show the following:

Deve!opment site:

Park Road, Spalding

Description of
development:

Residential development

Planning permission no;

H16/1136/03

Applicant:

Cley Developments Limited

Financial Contribution:

£5803 (index linked upwards only) (open space contribution)

£92, 848 (index linked upwards only) (affordable housing
contribution)

Date payment due:

£5803 (open space contribution) and £20,848 of the
affordable housing contribution is payable upon the earlier
of: :

o the transfer of the 8 dwellings forming phase 1 of the
development (all 8 are supposed to be transferred in
one go) or

o the transfer of any of the 8 dwellings within phase 1
or

o 6 months from the date of the agreement

Solicitors have advised that the transfer of the first 8
properties is ready to complete and payment of the first
tranche is therefore expected shortly

The remaining £72 000 of the affordable housing
contribution is payable in instalments, with 1 instaiment
being paid prior to occupation of each of the 12 remaining
properties on the development site




Purpose of contribution: | Open space contribution - providing or upgrading open
space off-site

. Affordable housing contribution — providing affordable
housing off-site

Geographical or other none specified in obligation
limit on spending:

Time period within which | none specified in obligation
sum must be spent:

Lead Officer who will be | Open space contribution — Sue Bolter
responsible for ensuring
that money is spent in Affordable housing contribution — Kim Warren
accordance with above

requirements/restrictions:

{C) LEAD OFFICERS - SPENDING CONTRIBUTION
Sue Bolter and Kim Warren

1. Please read carefully the above section. You were previously appointed as lead
officers for the purpose of ensuring that the money required by the original obligation is
appropriately spent, and you will continue to be lead officers. Your names already appear
on a s106 monitoring schedule prepared by the Finance department. The S106
monitoring schedule, which is at

hitp:/ishine/sites/corporatefinance/Section %20 106 %20 Monitoring/Forms/MWebFldr.asox
identifies the development.

2. Each month you must loak at the entries which relate to you so that you know when the
money has been received. You must then ensure that you do the following:

« update Finance once the rmoney, or any part of it, has been committed to a scheme
update Finance once the money, or any part of it, has been spent

+ ensure that the money is spent within any laid down time, geographical and other
limits (these will be detailed in the schedule)

s ensure that the money is spent strictly in accordance with the requirements of the
obligation.

3. Please note that, even though authority has obviously been given for the planning
obligation to be entered into, it will usually also be necessary to obtain approval from the
necessary portfolio holder or Committee/Cabinet for the spending of the money. As lead
officer it will be your responsibility to ensure that appropriate reports are written to the
portfolio holder/Cabinet/committee to obtain such approval. If you are not sure whether or
not you need approval always err on the side of caution.

4. Also, if you are spending money on a capital project (most s106 expenditure will be
capital expenditure) | am advised that you will need to ensure that your proposed spend is
included in the capital programme. You can either seek approval for the next financial
year, or if your expenditure is not already included for the financial year within which you
want to spend the money you will need approval from the Capital Programme Working
Party, and then Cabinet, and then (if the capital sum is more than the current “key
decision” figure) full Council for an appropriate amendment to the capital programme. You
should contact Finance if you need advice on this aspect. So, in some instances, it will be



necessary to obtain 2 approvals: 1 for capital programme approval and 1 for the actual
project on which the money will be spent.

5. And do remember that if the amount you are spending is above the threshold limits for
~ "key decisions” it will be necessary to include reference within the forward plan before
obtaining approval. Lesley Blue in Legal and Member Services can provide advice on this
aspect.

Jacqui Berridge
Legal Services Lincolnshire



AMENDING OBLIGATION

made under Section 106 of the Town and Country
~ Planning Act 1990

between

SOUTH HOLLAND DISTRICT COUNCIL

and

CLEY DEVELOPMENTS LIMITED

and

HSBC BANK PLC

relating to residential development at |
Park Road, Spaiding

Certified a true copy




THIS DEED is made the ZQHQ day of A(Dd[ Two thousand and nine

BETWEEN

(1) SOUTH HOLLAND DISTRICT COUNCIL of Council Offices Priory Road
Spalding in the County of Lincoln PE11 2XE (“the Council”)

(2) CLEY DEVELOPMENTS LIMITED whose registered office is situate at Albion
House 32 Pinchbeck Road Spalding in the County of Lincoln (hereinafter called “the
Owner")

301;1_4- SH-cH—lEn..n S\Q&D
(3) HSBC BANK PLC of PO Box &&= -
Mortgagee”)

k5. (hereinafter called “the

WHEREAS

A. This Deed is supplemental to a Deed (hereinafter called "the Principal Deed™;
entered into by the Council and the Owner and the Mortgagee on the twenty
sixth day of July Two thousand and four and all references to the Principal
Deed in this Supplemental Deed shall be construed accordingly

B. Atthe date*df this Supplemental Deed the Owner is the owner in fee simplé
in possession of the Land (as defined in the Principal Deed)

C.  Atthe date of this Supplemental Deed the Mortgagee is the mortgagee of the
Land under a legal charge dated the tenth day of October Two thousand and

made between the Mortgagee and the Owner

NOW THIS DEED WITNESSETH AS FOLLOWS

1. This Supplemental Deeg is entered into pursuant to section 106 of the Town
and Country Planning Act 1920 and is a planning obligation for the purposes
of that sectionr The Council is the local planning authority by which the
provisions of this Supplemental Deed are intended to be enforceable

2 This Supplemental Deed shall take effect on the date hereof

3. The parties hereto agree that the obligations contained in paragraphs 1 and 2
and 3 of the Third Schedule of the Principal Deed shall be varied in the
manner described in paragraph B of the First Schedule to this Deed and the
Owner covenants with the Council to perform the obligations contained in
paragraphs 1 and 2 and 3 of the Third Schedule of the Principal Deed as
varied by paragraph B of the First Scheduie to this Deed

4, The Owner covenants with the Council to perform the obligation specified in
paragraph A of the First Schedule to this Deed



The Council covenants with the Owner to perform the obligations specified in
the Second Schedule to this Deed

> @

The Mortgagee hereby consents to the execution of this Supplemental Deed
and acknowledges that subject as herein provided the Land shall be bound
by the restrictions and obligations contained in the Principal Deed as
amended by this Supplemental Deed

- T, The terms and conditions of the Principal Deed shaill apply to this
Supplementai Deed

8. The expressions “the Council” and “the Owner” and “the Mortgagee” shall
include their successors in title and assigns PROVIDED THAT no person
shall be liable for any breach of the covenant contained in paragraph 2 of the
Third Schedule to the Principal Deed (as inserted by the First Schedule to
this Deed) by reason only of his or her ownership of the Red Land or, part
thereof AND PROVIDED FURTHER THAT following payment of the
contribution under paragraph 2 of the Third Schedule to the Principal Deed
(as inserted by the First Schedule to this Deed) in respect of a particular

. dwslling and subject to compliance with paragraph 2(b) of the Third Schedule
to the Principal Deed (as inserted by the First Schedule tc this Deed) that
dwelling and every owner thereof shall be released from the obligations

- contained in the Principal Deed

9. This Déed is a local land charge and shal! be registered as such
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FIRST SCHEDULE

‘The Owner hereby covenants with the Council to pay to the Council on

completion of this Deed the sum of £500 as a contribution to the.
administrative and legal costs of the Council incurred in relation to the
negotiation preparation and execution of this Deed

The obligations contained in paragraphs 1 and 2 and 3 of the Third Schedule
of the Principal Deed shall be varied to read as follows:

1.

“The Owner hereby covenants with the Council

(a) to pay to the Council the sum of Twenty six thousand six hundred
and fifty one pounds (£26.651) (“the First Contribution”) upon the first to
occur of the following:

(i) immediately upon completion of the transfer by Cley Developments
Limited aforesaid of the freehold or leasehold interest in the eight (8)
dwellings situated on that part of the Land shown edged red on the
attached plan (“the Red Land”) or

(i) )mmediately upon completion of the transfer by Cley Developm@ntq

~ Limited aforesaid of the freehold or leasehold interest in.any of the
- . dwellings situated on the Red Land or

(i) immediately upon the explry of six (6) months from the ddte of this
Deed

(k) that if the First Contribution has not been paid by the date being
welve (12) months after the date of this Deed (“the First Anniversary”)
the figure of Twenty six thousand six hundred and fifty one pounds
(£26.851) shall be adjusted as follows:

(i) if the First -Confributicn is paid at any time afier the First
Anniversary but on or before the date being twenty four {24)
months after the date of this Deed (“the Second Anniversary”) by
multiplying the figure of Twenty six thousand six hurdred and fifty
one pounds (£26,651) by the “all items” index figure of the Index
of Retail Prices last published by the Office of National Statistics
for such other ministry government department executive agency
or other body on which the duties in connection with the said
Index .of Retail Prices shall have devolved) before the First
Anniversary and dividing the resultant figure by the “all items”
figure cf the Index of Retail Prices last published before the date
of this Deed (with due adjustment being made for any change in
the tase or basis on which the said Indices of Retail Prices is
calclated) provided that the First Contribution shall in any event
be no iess than Twenty six thousand six hundred and fifty one
pounds (£25,651)

(i) # the First Contribution is paid at any time after either (i) the.



2.

Second Anniversary or (ii) any subsequent anniversary of this
Deed but on or before the date being the next following
anniversary of this Deed by multiplying the figure of Twenty six
thousand six hundred and fifty one pounds (£26,651) by the “all
items” index figure of the Index of Retail Prices last published by
the said office of National Statistics before -either (i) the Second
Anniversary or (ii) the anniversary of this Deed immediately
preceding the date of payment of the First Contribution as
appropriate and dividing the resultant figure found by the “all
items” figure of the Index of Retail Prices last published before the
date of this Deed (with due adjustment being made for any
change in the base or basis on which the said Index of Retail
prices is calculated)} provided that the First Contribution shall in
any event be no less than Twenty six thousand six hundred and
fifty one pounds (£26,651)

(a) to pay to the Council a further sum of Seventy two thousand pounds
(E72,000) (“the Second Contribution”) which shall be payable in
instalments of Six thousand pounds (£6000) prior to occupation of each

.of the twelve dwellings to be provided on that part of the Land shown
a edged blue on the attached plan

| (b ) that in making each of the instalments referred to in paragraph 2(a)

above the Owner shall notify the Council of the dwelllng to. whlch such

- instalment relates by reference to a plan

{c) that if any instalment of the Second Contribution has not been paid
by the date being twelve (12) months after the date of this Deed (“the
First Anniversary”) the figure of Six thousand pounds (£6 000) shall be
adjusted as follows: o

(i) if any instalment of the Second Contnbu’non is paad at any time
after the First Anniversary but on or before the date being twenty
. four (24) months after the date of this Deed (“the Second
-~ _Anniversary”) by multiplying the figure of Six thousand pounds’
- (£6,000) by the “all items” index figure of the Index of Retail Prices
last published by the Office of National Statistics (or such other
ministry government department executive agency or other body
on which the duties in connection with the said Index of Retai
Prices shall have devolved) before the First Anniversary and
dividing the resultant figure by the “all items” figure of the Index of
Retail Prices last published before the date of this Deed (with due
adjustment being made for any change in the base or basis on
which the said Indices of Retail Prices is calculated) provided that
each instalment of the Second Contribution shall in any event be
no less than Six thousand pounds (£6,000)

(it} if any instaiment of the Second Contribution is paid at any time
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after either (i) the Second Anniversary or (i) any subsequent
anniversary of this Deed but on or before the date being the next
following anniversary of this Deed by multiplying the figure of Six
thousand pounds (£6,000) by the “all items” index figure of the
Index of Retail Prices last published by the said office of Nationa!
Statistics before either (i) the Second Anniversary or (ii) the
anniversary of this Deed immediately preceding the date of
payment of the instalment of the Second Contribution as
appropriate and dividing the resultant figure found by the “all
items” figure of the Index of Retail Prices [ast published before the
date of this Deed (with due adjustment being made for any
change in the base or basis on which the said Index of Retail
prices is calculated) provided that each instalment of the Second
Contribufion shall in any event be no less than Six thousand

pounds (£6,000)

(a) that in respect of paragraphs 1 and 2 above any difference or
dispute between the Cwner and the Council as fo the adjustment {o be
made for any change in the base or basis on which the said Index of
Retail Prices is calculated shall be referred to an independent chartered
surveyor appointed (in the absence of agreement as to his identity) by

- or on-9ehalf of the President for the time being of the Royal Institution

of Chartered Survevors on the application of either the Owner cr the
Council and the decision of such surveyor (acting as an expert and noti
as an arbitrator) shall be final and binding on the Owner and the
Council and the cost of his appointment and decision tc be in his sole

award in like manner

(b) that in the event that the said index of Retail Prices shali pe
discontinued an independent chartered surveyor shall be appointed as
aforesaid to determine in his absoiute discretion what would have bean
the likely figure fer the said Index of Retail Prices if it had been so
corfinued as at the First Anniversary or the Second Anniversary or any
subsequent anniversary of this Deed as appropriate and the provisions
of paragraph 3(a) above shall apply (mutatis mutandis) to the
machanism for his appeintment and the final and binding nature of his
dec:sion on the Owner and the Ceouncil and his award zs 1c costs




@

SECOND SCHEDULE

The Council hereby covenants with the Owner to use the First Contribution
and the Second Contributions in the following manner

The sum of Five thousand eight hundred and three pounds (£5,803) together
with any addition to that amount which results from the indexation of the First
Contribution in accordance with paragraph B1(b) of the First Schedule to this
Deed shall be used towards the cost of providing or upgrading open space
off-site

The remaining part of the First Contribution together with any addition to that
amount which results from the indexation of the First Contribution in
accordance with paragraph B1(b) of the First Schedule to this Deed shall be
used towards the cost of providing affordable housing off-site

The Second Contribution together with any addition to that amount which
results from the indexation of the Second Contribution in accordance with
paragraph B2(b) of the First Schedule to this Deed shall be used towards the
cost of providing affordable housing off-site



l.NlTNESS whereof these presents have been duly executed as a Deed by the
parties hereto the day and year first before written

THE COMMON SEAL of
SOUTH HOLLAND DISTRICT COUNCIL
Was hereunto affixed in the presence of

THE COMMON SEAL OF
CLEY DEVELOPMENTS LIMITED
was hereunto affixed in the presence of

IN WITNESS WHEREQF the is document which is intended
to iake effect &s a Deed has been duly executed by a duly
authorised Official of the Bank as Attorney cf the Bank the
day and year first above written

SIGNED AND DELIVERED

byg ! /
' Paul Lavvence T"M‘aj . /7.
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TOWN ANI.JUNTRY PLANNING ACT 1990, sect. 106A For the Council's use only
Town and Couhtry Planning {Modification and Dfscharge of Application No.. HI&»!’QO‘?*—;/QCI
Planning Obligations) Regulations 1992 Date recsived ... 1.0.FER. 2050

APPLICATION FOR THE MODIFICATION OR DISCHARGE OF PLANNING
OBLIGATIONS

1 Appllcant (in block cap.-tals)
Name:
Address:

Tel. No: U TTS. 767 968.

2 Agent {ifany)

Name: . e S e e
AT S . i e e e
........................................................................................................... Post Code

el NOt e

3 Address or exact location of the land to which this application relates:

A2 DE doad OFF Pake Kogd, IPatdIG % BEErsobid
AS  BAIUAS ClosE., SPALDIIE, Liiged . PEl 14~

Describe here and enclose a map identifying the land to which the ob!igation relates.
A 72’/%404% AR OF Loatsd. SootH OF Poek FoAD
BTl He lanimct cbaoonsc & fiicemap £ Jutction]

Petsgrses %m@g /7/ ﬁ//é///é’é/f:s

4 Nature of applicant’s interest in the land (eg owner, lessee, occupier): W

5 Please give sufficient information to enable the authority to identify the planning obhgat:on
which you wish to have modified or discharged :

M/mw SBLIGA I OF 26- 57~o«71
PR Fince. Gonres Baions fro i 25803 oo doe Ak £
Wé%o,« Db NGELLIIS

Tod Arroidasie fou i bt oy d46423.75)
Juk SUOR A Do atord OF Dédrinds

IEOAD At po RSB LE, //oww; T4 & f{"oL/ ﬁoé/ £232/. 2&
Jc/é Alort 7 et Fors OF dncy Dl




' 6 Please state - vour reasons for app!ymg for the modifrcatton or drscharge of the plannmg'
“obligation identified in paragraph 5 above :

The current economic climate has senously aﬁ‘ected the relat10nsh1p we have with our .
" “financial institution who have now requested the return of the faclhtles loaned to us for o
the develepment of this 51te ' : '

- This first stage of development plots 1- 8 is the stage whlch has to carry the costs of
the infrastructure of the roads, services eic and that with the current downturn in property. .~
values , some 30% to-date, is governmg out cash flow for the payment of the 106
Agreement with the Local Authonty and for the future development of the remammg

properties.

‘We are submitting this apphcanon at this time because we. have ’oeen lookmg into other
means of resolving this situation. Unfortunately all lenders are taking the same view that
investment into remdentual/eommercml development is not viable. paztlcularly with one "
which is partlally complete ' : S

7 Please give the foliowing Jnformatlon ‘which the authorlty oonsnders necessary to enabie it to
determme the apphcat:on, namely , : ‘

8 Please give any other mformatmn you consrder relevant to the determmat!on of this apphcatnon
(contmue ona separate sheet if necessary) ‘ , )
- Our fotal obllgatlon is currently £98651.00. We would request that we be-given the
opportunity to fulfil our obligation with a payment of £26651.00 upon the completion of
the sale of the first stage (these have been sold to one investor which should be
completed early March 09). This would then leave a balance of £72000.00 which would
. then be paid in the sum of £6000 00 upon the occupation/ eempletion of sale of the :
- remammg properties.

I/We hereby apply for the modification or discharge of a planning obligation under section 160A
‘of the Town and Country- Planning Act 1890 in respect. of an existing planning obligation
described in this application and the documents and map which accompany it. [/We have
_completed the Certificate A, Bor C, g ‘ached to this appllcatlon as appropriate -

| Signed:
[on behalf of] ... (A&



Certificgte A o
on the day 21 days before the date of the accompanying application the planning

| certify ti,
obligation 1o whlch the application relates- was enforceable against nobody other than the

-applicant.

signed (M MNINGS. ...

[on behalf of]  CLLT . N
Date 8‘0 -0 9

~ Certificate B _
I certify that [l have] [the applicant has] grven notice to everyone else against whom, on the day

21 days before the date of the accompanying application, the planning obligation to which the

application relates was enforceable as listed below. ' .

Date onwhich

Address at which
notice was served

Person on whom
notice was served

notice was served

Cross owt any words in square brackets which do not apply

CONTINUED OVERLEAF



