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Eriday, 4 September | 998

JUDGMENT

T‘HE DEPUTY JUDGE: In this application I'm Your Man Limited applies under Scction 288 of the Town and Country
Plenning Act 1990, o quash the decision of an Inspcctor appointed by the First Respondent dismissing the
Applicant’s appea! from the refusal by the Second Respondent of planning permission for the permanent vse for
sales, exhibitions and leisure activitics of buildings at Weston Business Park, the Airpart, Locking Moor Road,
Weston-Supcr-Marc. This application gives rise to an important point of principle concerning “limitations" imposed
on planning permission, Put shortly, on the 15th Febmary 1995 an Inspector on appeal granted planning permission
for the use of the buildings for “sales, exhibitions and Icisure ectivitics for a temporary period of seven years”. No
condition was imposed requiring ccssation of that use at the end of seven years. Would continuance of the use
beyond seven years constituve a breach of planning control? In other words, was the permission in effect permanent
or temporary. Additionally there are rclated issues (1) whether the status of the permission was matcrial to the
decision with which this application is concomed and (2) discretion. Mr Paul Brown, who appears for the
Applicant, accepts that, if on its true construction the earlier permission was temporary, his application must fail. 1

will dea] with the main issue before considering the other issues.

The appeal premises comprise two large hangars and ancillary accommodation on the former Weston Atrport. In
1994 application was made for planning permission for the usc of the buildings for sales, exhibitions and leisure
activitics for a temnporary poriod of seven years. An appeal was made against non-determination. The appeal was
conducted by written repregentations. In his decision letier dated the 15th February 1995, at paragraph 6, the
Inspector identified the main issue as “the cffect of the vehicle movemcents the proposal would generate on the free
and safc flow of traffic on the A371.” At paragraph 14 he concinded that the traffic generated would not be unduly
detrimental in that respect. At paragraph 18 he allowed the appeal and granted “planning permission for additional
use of warehouse/factory for sules, exhibitions and Icisure activitics for a temporary period of seven years at Weston
Business Park ... in accordance with the terms of the application™ subject to various vonditions, nonc of which

required cessation of the use after seven years. On the 1 7th April 1997 the Applicant applicd for the permanent use
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of the premises for the samc purposcs. That application was refused. The Applicant appealed, relymg, inter alia, on

the ground that the 1995 permission was in cffect a pormanent planning permission. The appeal was also conducted

by written ropresentations. Tn the representations ar para. 1.03, the Applicant explained that what was sought waz

confirmation that the permitted use was permanent. In Scction 5 of the representations it set out reasons why the

1995 permission was in effect permanent. In their response the Second Respondent commented on the Applicant’s

representations, including the following:

nsII

3.2

Much of the (Applicant's) statement strives to justify why the existing seven year temporaty
consent is in fact pcrmancnt ... thc Local Authority would suggest that the temporary seven year
period was implicit in the provious conscnt end unambiguously stated within the description.
Seven years was the period epplied for and it was clearly on this basis that the Inspector reached
his decivion. There appears w the Local Authority to be no justification whatsoever either
legislative or otherwise to disregard this unequivocal statcment by the¢ Department of the
Environment.

The authority fails to understand the (Applicant's) claim that the permanent use of the site would
somehow be exempt from enforcement action. It is a statutory obligation of any local planning
authority to investigats breaches of planning permission and then act accordingly.”

In his decision letter dated the 16th January 1998 the Inspector referred o the compering contentions at paragraphs

20 and 21. He continued:

“Whereas as [ accept as a general point the thrust of your argument that the 1994 and 1995 permissions

fTe matcrial considerations in relation to this appeal, it is not for me t reach a conclusion 25 a
maner of law as to whether or not the lalter conscat is of a temporary or permanent nature.
Nevertheless, the fact that planning permission was granted conditionally on appeal in (995 for
the devclopment now applicd for is clearly a maiter to which I shall afford weight in this appeal.”

The Inspector did not thereafier make a clear finding whether or not the 1995 permission was temporary or

permanent in effect. I will deal with the remainder of the decision letter, so far as relevant, later in this judgment.

He dismissed the appeal.

The Statutory Provisions

It is convenient in the st place 1o set owt the relevant statutory provisions. By Section 57(1) of the 1990 Act,

subject to the subsequent provisions of the Section, planning permission is required for the carrying oul of any

development of land. So far as rclevant, by Section 55(1) development means the making of any material chenge in

the use of any buildings or other land. By Section 58 planning permission may be granted by a Development Order

of by the Local Planning Authority (or the Sectetary of State) on application to the authority in accordance with a
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Development Order.

By Section 60(1) planning permission granted by a Development Order may be granted cither unconditionally or

subject to such conditions or limitations as may be specified in the Order. 1 would comment that that provision has
remained in substantially the same form since the¢ Town and Country Planning Act 1947 (see 1947 Section 13(2)).
Thus, in thc Town and Country Planning General Development Qrder 1988 and the current General Permitted
Development Order 1995 planning permission was and now is granted “subject to any relevant exception, limitation
or conditions specified in the schedule”. For exanple, Part 4, Class B of the 1995 Order permits the usc of land for

not more then 28 days in total in any calendar ycar subjcst to specificd limitations and exceptions. While no

conditions are specified under Class B, Class A (which deals with temporary buildings) is subjcct to conditions

requiring that the buildmgs be removed and the land reinstated.

By Section 70(1) of the 1990 Act, where an application is made ta the authority for planning permission, the
authority may grant plannmg permission cither unconditionally or subject 1o such conditions as it thinks fit or it may
rcfusc penmission. By Scction 79 and Schedulc 6 the Scerctary of Starc or an Inspector on appeal may dea! with the
application as if it had been made to him in the first instance. Those provisions have also remained in substantially

the same form since the 1947 Act (1947 Sections 14(1) and 16(2)).

Scction 72(1) provides:

“Without prejudice to the generality of Section 70(1), conditions may bc imposed on the grant of planning
permission undér that section ... (b) for requiring the removel of any building or works authorised
by the permiseion, or the discontinuance of any use of land so authorized, at the end of the
specified period, and the carrying out of any warks required for the reinstatement of land at the
cnd of that period.”
Atticle 22 of the General Development Procedure Order 1995 requires that a decision notice shail “state clearly and
precisely the full rcasons ... for any condition imposed ...". Section 78 (1Xa) provides a right of appcal where the

Planning Authority “refusc an application or grant it subject to conditions™.

I note that, in contrast to the power granted in respect of the grant of planning permission by Development Order
(which cxpressly includes the imposition of limitations) and the provisions specifically providing for the imposition
of and appeal against conditions, there is no express power to imposc fimitations on the grant of planning permission

on an application.
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Scction 57(2) provides:

“Where planning permission 1o develop land has been granted for & limited period, planning permission is
not required for the resumption, at the end of that period, of its use for the purpose for which it
was normally used before the permission was pranted”.

Section 72(2) provides:

“A planning permission granted subject to such a condition as mentioned in sub-scction (1)(b) is in this
Act referred to as “Planning permission granted for a limited period”™.”

Section 72(1)Xb) (1o which 1 have referred above) provides for the imposition of a condition requiring the remaval of

buildings or works for the discontinuance of use of land ar the end of a specified period. The definition does not,

therefore, includc thc imposition of a time limit by limitation. In contrast, Scction 57(3) provides:

“Where by a Development Order planning permission (o0 develop land has been pranted subject to
limnitations, planning permission is not regquired for the use of that land which (apart from it uzse
in accordance with that permiszion) is its normal use.”

That provision was first introduced by amendment to Section 18 of the 1947 Act by Section 58 of and the Seventh

Schedule to the Town and Country Planning Act 1959. 1 deal with the context of thosc amendments later in this

judgment.

Section 91(1) of the 1990 Act provides for the imposition of a condition requiring commencement of @ permission
within a specified pcriod. By Section 91(4) “Nothing in this section applies (2) to any planning permission granted
by a Development Order ... (c) to any planning permission granted for a limited period ...”. Thus the section does not
apply to permissions granted by a Development Order, whether subject to a limitation or not, but, by virtue of the
definition in Section 72(2) (see above), planning permission grantcd on an application is excluded if limited to a

specific period by condition but not otherwise.

Part VII of the 1990 Act deals with enforcement. Section 171(1) provides, so far as relevant:

“For the purposes of this Act (a) carrying out development without the required planning pennisgion; or
() failing to comply with any condition or limitation subjcct to which planning permission has
been granted, constitutes a breach of planning control™.
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1 should bricfly deal with the statutory pedigree of this provision, Section 23(1) of the 1947 Act did not refer to the
failure to comply with a limitation. In Cater v Essex County Council (1960) | QB 424 the Divisional Court held
that continuation of a temporary use beyond the 28 day period permived under what was then Class IV of the
Generul Development Order 1950 did not constitute a breach of planning control under thar section, Following that
decision, Parliament enacted Section 38 of the Town and Country Planning Act 1959, which provided, so far as

relevant:

“n Where by Development Order (whether made before or after the commencement of this Act)
permission i3 granted for any development subject to limitations specified in the Order,
Sections 23 end 24 of the Act of 1947 (which relate to the cnforcement of planning
contral) shall, subject 10 the provisions of this Section, have effect in relation to any non-
compliance with those limitations as they have effect in relation to non-compliance with
any condition subject to which permission is granted for any development

(2) For the purposes of this Section and of the Act of 1947, any provision of a Development Order
(whether made before or after the commencement of this Act) whereby permission is
granted for the use of land for any purpose on a limited number of days in a period
specified in thet provision shall (without prcjudice to the gencrality of references to
limitations in this Section or in that Act) be taken to be a provision granting permission
for the use of land for any purpose subject (o the Jimitation that the land shall not be uscd
for any one purpose in pursuance of that permission en more than that number of days in
that period.”

Section 58 of and Schedule 7 to the 1959 Act made amendments to the 1947 Act (described in the side note es

“minor and consequential amendments and repeals™). The amendments included the addition of sub-scction 6 to
Section 18 of the 1947 Act, to which 1 have referred above, and the addition of “or limitation (s)” after the references

to “condition(s)”’, where appropriate, in Sections 23 and 24 of the 1947 Act.

The Town and Country Planning Act 1962 consolidated the carlicr planning cnactments. Scction 45 provided, so

far as relevant:

*(1) Where it appears to the Local Planning Authority (a) that any development of land has been
carricd out without the grant of planning permission required in that behalf in
accordance with Part 111 of this Act, or (b) that any conditions or limitations subject to
which planning permission was granted have not been complicd with, then ... the Local
Planning Authority .... may ... scrve a notice under this Section (in this Act refomred to as
an “Enforcement Notice™).”

That provision was in substantially the same form as Section 23(1) of the 1947 Act as amended by Section 58 of and

the Soventh Schedule to the 1959 Act. The relovant part i now found in Scetion 171A(1) of the 1990 Act, to which
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I have referved above. Section 38 of the 1959 Act was not rc-cnacted.

Section 177(1) of the 1990 Act deals with the powers of the Secrctery of State on appeal from an Enforcement
Notice, which include: “(b) The discharge of any condition or limitation subject to which planning permission was
granted”.  That provision derived from the more detailed provisions for enforcement introduccd in the Town and
Country Planming Act 1968 (scc 1968 Section 16(5)). Section 187A of the 1990 Act (introduced by the Planning
and Compcnsation Act 1991) provides for breach of condition notices. By Section 187A(13)(s) condition is defined
%o include limitation. Provision is made for certificates of lawful vse under Section 191 (as amended pursuant to the
1991 Act), which refers to breach of limitations as well as conditions. In its unamended form, Section 191 provided
for established use certificates also by reference o limitations as well as conditions, That provision itsclf derived

from the 1968 Act.

Thus, taken as a whole, the enforcement related provisions, now found in Part VII of the 1990 Act refer to the
breach of both eonditions and limitations, but they have only done so since the 1959 Act. Whilst Section 38 of the
1959 Act was not re-cnacted, the amendments then made to Sections 18 and 23 of the 1947 Act have been carried

through and re-enacted in subsequent Jegislation,

Submissions

Mr Brown submits that the 1990 Act docs not provide for the grant of plauning permission subjcet to limitations
otherwise than by a Development Order. He draws atention to Sections 70(2) and 72(1), which make express
provision for conditions Yimiting the period of a permission but do not refer to the impasition of limitations. That is
consistent, he says, with Section 57(2) of the Act, which only applies to a permission defined in Scction 72(2), that
is subject to a condition. Those provisions are in contrast to Section 60 of the Act, which expressly provides for
planning permission to be granted by a Development Order subject to conditions or limitations. They are all
themsclves consistont with Scction 91 of the Act, which cachides permission granted by Development Order
(whether or not subject w limitation) and by a “plenning permission granted for a limited period”, as defined in
Scction 72(2). Thus, he submits, there is nothing in Part TIT of the 1990 Act to suggest that & limitation can be
imposed on the grant of planning permission on an application otherwisc than by condition. The definition of
breach of planning control in Section 171A(1) of the Act is itself consistent with those provisions. That provision

should be considered in the light of its statutory history as set out earlier in this judgment The reference to
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limitation, he submits, was clearly intended to ensurc that limitations imposcd by Development QOrder could be the
subject of enforcement under the Act. There is no ground for any fusther inference as t a more general power. He
further submits that developmeat for the purposes of the Act, so far as relevant, consists of a changc of use, that is
the change from one use or non-use to another use. Thus, once the change has taken place, development as defined
would not be involved in the continuance of the same use, Accordingly, in the absence of a condition requiring
discontinuance of the use, continuation of the usc would not constitute development or a breach of planning control

for the purposes of the Act.

Mr Rubinder Singh, who appcars for the First Respondent, submits that it is plain that the 1995 planning
permission was for a limited period. The Inspector could only grant planning pcrmission for what had been applied
for, that was in tho present case a lemporary permission. Thus, he submits, the change of usc permittcd was to a use

for that limited period. Usc beyond scven ycars was not permitted.  Limitation should not be given any wchnicel

mcaning in this context. Section 45 of the 1962 Act was deliberately cast in wider torms in that Section 38 of the
1959 Act was not re-enacted. There is no definition of limitation in tho Act and, accordingly, no ground for
restricting its meaning so as to exclude a limitation placed on the development permined, as in the present case.
Limitation was well able 10 be enforced under Part VII of the 1990 Act, having rcgard to the definition of breach of

development control in Section 171A.

There are two fundamental questions to be addressed in determining the effect of the permission in the present

cage, namely:
m Should a power be implied to impose limitations on permission granted othérwise than by a Development
Order; and

(2) What is the effect of a use permitzed on an application expressed to be for a limited period.

1 will deal with these in turn.

Implicd Power?

Planning control, inchiding the gramt of planning permission and enforccment, 1s @ creature of statute. The powers

of planning authorities and the Secretary of State on appeal are limited to those granted by statute, including those
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by necessary implication. The 1990 Act docs not cxpressly providc a power for the imposition of limitations on the
grant of planning permission pursuant to an application, The ergument for necessary implication of that power relies
upon the reference to breach of condition or limittion in the context of the enforcement related provisions,
supported by the absence of any re-¢nactment of Section 38 of the 1959 Act. In my judgment, the references in the
cnforcement related provisions to breach of limitation as well as condition is aqually consistent with a reference to
limitations cxpressly authoriscd as part of the power to grant permission by Development Order. That docs not to
my mind necessarily imply that the Planning Authority or the Secretary of State has a statutory power to imposc
limitations on permisgions granted on an application that would be amcnable to enforcement under the Act In

enacting the 1959 Act, Parliament considered it appropriate to make express provision in Section 38 in respect of

limitations imposed pursuant to a Development Order in addition to making amendments to the relevant scctions of
the 1947 Act. Section 33(1) and (2) of the 1959 Act provided that limitations imposed by a Development Order and
specifically the limitation on the number of dayz for temporary use could be enforced under the 1947 Act. It is
apparcent that the amendmentsz in the Seventh Schedule to Sections 18, 23 and 24 of the 1947 Act were intended to
carry through that startory objective. In my judgment, thcre was nothing in the 1959 Act that justified an
implication that the Planning Authority or the Secretary of State had power to impose limitations on the grant of
permission pursuant to an application that would be enforceable in a similar manner to limitations imposed under 4

Development Order. The amendments were re-enacted in the 1962 Act, albeit without recnactment of Section 38

of the 1959 Act The 1962 Act is described as a consolidating Act  The omission of Section 38 of the 959 Act
does not in my judgment provide pround for inferring that the definition of breach of planning control, which was
introduced by the 1959 Act by way of amendment to the 1947 Act to include limitations on permission granted by a
Development Order, should be construed as conforring a more general power to impose limitations on planning
permission granted pursnant to applications under the Act. The framework of what is now the 1990 Act, including
the provisions which [ have set oux above, stronply indicawes to the contrary. That would include (1) the provisions
cxpressly dealing wilh the imposition of conditions (ss 70(1) and 72(1)), (2) the ubscnce of any cxpress right to
appeal against a limitation imposed pursuant to an epplication for permission (s 78(1Xa)), (3) the provisions for the
resumption of normal use (s 57(2)(3)) and (4) exceptions to the requirement for commencement conditions (s 91(4)).
I accordingly rcjoet Mr Singh’s submission that there is an implied power for the Planning Authority or the
Secretary of State to impose on a permission granted pursuant to an application limitations capable of enforcement
under the Act. In my judgment, the reference to limitations in Part V11 of the Act ie a reference 1o limitarions

imposed under a Development Order, for which provision is expressly mude under the AeL
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Use for a Limited Period

Mr Singh's altenative submission is that the use permitted by this permission was not simply use for sales,
¢xhibitions and Icisure activities but was use for “salcs, exhibitions and leisure activities for a temporary period of
seven years”. In other words, the use itself should be seen as a use limited for that period. [ have doubt whether the
churacter of 2 usc for the purpose of Section 55(1) of the 1990 Act can properly include without more whether the
use was temporary or permanent.  Change of use is from one use or non-use to anothcr use and should be
considered in terms of the character of the use of the land. Materiality for tho purposes of Section 55(1) should be
judged as a matter of degree on a comparison between the use before and after the change. 1 do not consider that
generally the character of a us¢ would alter whether it was to last for one year or seven years or was permanent. In

most cases the use of the land on each basis would be for planning purposcs idcntical. That seems to me consistent

with the Divisional Court decision in Cater v. Essex County Council (supra), where 2 similar argument was rejected
by Lord Parker CJ at pages 437/438. That conclusion is rcinforced in my mind by considering the position as 10
enforcement ar the end of the seven year period. 1 remain unpersuaded by the submission made by Mr Singh that
the continuance of the usc beyond seven years would in itself constitute & material changs of use. It is at least partly
for that reason that the Act provides under Scetion 72(1Xb) for a condition requiring the discontinuance of use at the

end of the period.

In the pregent case, the relevant application was for a tcmporary period, thuy cffcctively volunteering a condition in
accordance with what is now paragraph 110 of the annex to Circular 11/95. The imposition of a wemporery
condition was plainly open to the 1995 Ingpector. His failure to impose such a condition might well have been open
to criticism. His decision, however, became immune from challenge after six weeks by virne of Section 284 of the
1990 Act. That does not provide grounds for implying a condition to that effect in what is 2 public document,
conferring rights in connection with the wse of land. In my judgment, sccordingly, the permission as granted

became cffcctively a permanent permission.

Thus, on the mam issue in this application I accept Mr Brown’s submission that the 1995 permission permitred
change of usc of the appeal buildings to sales, exhibition and leisure activities and did not imposc any limit on the
period for thar use would be subjeet to enforcement under Part VII of the 1990 Act. Accordingly, the issue as to the

cffect of the permission raiscd in the representations on the subsequent appeal should, if it was matenal to the
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Inspector’s decision, have been resolved in the Applicant’s favour.

Matexiality

Mr Singh submits that, properly understood, thiz Inspector found it unnecessary to decide whether the 1995
permission was temporary or pernanent. The Inspector concluded, he submits, that on either busis Government
policy in PPG6 as 10 the sequential approach was paramount and the appeal should be dismissed. In particular he

relies upon paragraph 40 of the decision letter, where the Ingpector stated:

“I have carefully considered the weight which should be attached to the planning history of this site,
particularly in relavion to the planning permissions which have been granted, 1 agree with you
that some significant weight should be applied w these congiderations, but, even allowing for that,
I believe that the importance of implementing contemporary Government policy in refation 1o
development of this type and the scquential approach, notwithstunding the other considerations, to
be paramount in this case. For these reasons this appeal must fail.”

In that paragraph, Mr Singh submits, the Inspector agreed in terms with the Applicant that “some significant weight”
should be attached to the planning permission that had been grunted in 1995. However, the Inspestor went on lo
conclude that the sequential policy approach was “notwithstanding the other considerations” paramount.  The
weight to be attached to thosc considerations was cntircly for the Tnspector, He plainly concluded, Mr Singh

submits, that, whether the permission was permancnt or temporary, the appeal should be dismissed.

That submission by Mr Singh must be scen in the context of the decision letter as a whole. At paragraph 2], a5 {
havc sct out above, the Inspector staved that “It is not fOr me to reach a conclusion as a matter of law as to whether or
not the (1995) consent is of a temporary or permanent nature.” As Mr Brown submits, the nature of the permission
was in igsue between the parties. It was plainly of potential relevancc to a decision on the appeal and accordingly an
issue to be determined by the Inspector in so far as it became material to his decision, cven if it was to an extent a

matier of Jaw,

In paragraph 23 the Inspector continued:

“T will take full account of the planning history of the appeal sitc, including the tcrms of the relevant
appeal decisions and the reasons for them. T will not, however, look behind the stamg of the 1995
decision other than 1 note the terms of the planning permission granted. The appeal before me is
for the permanent usc of the sitz in the manncr proposed and T shall consider that development on
jts merits, having regard to the matters I have identified above.”
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The sense of the comment "1 will not ... look behind the status of the 1995 decision other than to note the terms of
the planning pernission granted” is obscure, bwt it is, in my judgment, at least consistent with a conclusion by the
Inspector that he would take account of the 1995 decision “in the terms” in which it was granted, i.. as a permission
for seven years, m contrast to the permanent use sought in the appeal before him.  That approach would be in
conflict with what 1 have concluded carlier in this judgment to be the truc position in law, namely that the planning

pamission as granted was not subject to an cnforceable limitation restricting it to scven years but was in effect

permanent.

At paragraph 36 the Inspector continued:

“T am very conscious of the fact that planning permission has been granted on the sppeal site for the
development you wish to implement. T have already stated that I do not regard it as part of my
fonction now to express an opinion as to the validity of that consent in terms of its
tcmporary/permmancnt nature and that matter is not before me."”

That passagc again sccms to mc to demonstrate that this Inspector had concluded that it was no part of his statutory
function 10 resolve the issue as to the status of the permission before him, T have already indicated earlier m this

judgment that the status of the permigzion was potentially relevant and thus, potentially, a matter for the fngpector to

resolve.

He continued in the same paragraph:

“Whatever the terms of that permission, it was granted before the publication of PPG6 (revised) and the
development proposed was not assessed in relation to the sequential approach.”
The earlier grant of planning permission may be material to a subsequent decision having regard to the desirability
of consistency in decisions made in respect of the seme development ond on gunilar facts (North Wiltshire District
Coungil v. The Secretary of State for the Environment (1993) 65 PCR 137). That is & different consideration from
what is known es the fall-back position, i.c. the usc to which land may be put even if permission is refused on the
instant application (Spackman v. The Secretary of Stato for the Environment (1977) 1 All ER 257; Brentwood
Borough Council v. The Seererary_of Stare for. the Environment (1996) 72 PCR S61). In my judgment, on a fair
reading of this part of the decision Ictter, the Inspcctor was there considering the carlier appeal decision on the

former basis, that is having regard to the desirability that his decision was consistent with the earlier decisions. He
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does not appear, at [cast in this paragraph, (o have considercd the fall-back position or its implication if the 1995
permission was in ¢ffect permanent. That is consistent with paregraph 38 of the decizion letter, where the Inspector
stated:
“Despite what you say on this issue 1 consider that the publication of PPG6 (rovised) is a material
consideration in this appeal which distinguishes it (in policy terms) from thesc decided previousty
in 1994 and 1995.”
In paragraph 39 the Inspector concludcd that the proposed developtnent would be in broach of the sequential

approach in PPG 6 and that the appea) must fail unlcss other material considerations outweighed that finding.

The Inspector then went on in paragraph 40 (set out above) to agree that “gsome sipnificant weight”" should be

attached to the planning permissions that had been granted, but to conclude that the importance of implementing the

scquential approach was paramount. In the context of the decision Ictter as a whole, it is at that point far from clear
on what basis the Inspector was approaching the earlier planning permissions and in particular the 1995 permission.

As [ have said, he declined to determine the stats of the 1995 permission. If it was in effect a permanent

permission, the appcal would only have been seeking what would have amounted to a change in the description of
the relevant development. That would have been potentially of considerable materiality to the decision and one

would expect it to have been specifically addressed in the decision Ictter. There was, however, no reference to that

consideration as part of the Inspeotor’s conclusions. Given the absence of specific mention of thet key factor
together with the other passages in the decision letier 10 which I have referred, T am unpersuaded that the Inspestor
took into account that the cffect of the 1995 penmission was or even may have been permanent or that he concluded
that the sequential approach in PPG 6 should prevail, oven if the cxisting permnission was in effect permanent. It
seems 1o me that this Ingpecior failed to have regand to the position that I have held to be correct as a matter of law,
that is that the 1995 permission was in effect a permanent permission for the use of the land for the purposes that

were the subject of the subscquent appeal.

Parsgraph 43 of the decision of the Ictter is consistent, in my judgment, with that conclusion, where the Tnspector
states “T have fully considered all the other matters mised. In particular, I have taken into account the conchusions
and decisions of the Inspectors in relation to the previous appeals and, in so far as I have concluded differently to
them on the merits of this case, thig is due to the substantiaily revised policy background against which 1 am

considering this matter.” | conchude, accordingly, thet the Inspector failed to have regard to » material consideration,
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namely that the 1995 permission was in effect permanent, and in so doing erred in law.

Discretion
In my judgment, on the findings T have made, thore is no ground for exercising my discretion to refuse the relicf

claimed.

This application accordingly succeeds and the decision will be quashed.




