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BARLING DEER FARM, BARLINGS DROVE, SPALDING, PE12 0JN
For: Helen MacDonald
By: Gareth Stent BA Hons Dip TP MRTPI
INTRODUCTION

1. The grounds for this application are based on the assertion that the dwelling known as Barling Deer Farm, Barlings Drove, Spalding, PE12 0JN was constructed without compliance with the relevant planning permission i.e. H20/0658/98.
2. However, since the dwelling has indisputably been in existence for more than four years it is immune from enforcement action under planning law and does not have any agricultural occupancy conditions attached to it.  
3. This assertion is based on 3 key factors;-

· The dwelling has been built in the incorrect position when assessed against the approved consent. The attached surveyors report shows the dwelling is some 20m North West of its approved location.  

· The dwelling built isn’t within the approved red line in its entirety, therefore cannot have permission.

· The planning unit is also greater in size than originally permitted, being extended from 0.09 hectares to 0.45 being a 400% increase.
4. We regard these as significant changes that cumulatively undermine the original consent, meaning it has not been implemented in accordance with the approval and should be sufficient for your Authority to grant the certificate applied for.  
5. The essence of the application is not therefore the planning merits or otherwise of the dwelling, but that the dwelling, which was actually built, was not in law the dwelling that had previously been granted planning permission together with an agricultural occupancy condition (No.2 of full application H20/0658/98).  Furthermore, in view of this there cannot therefore be any agricultural occupancy restriction relating to the current dwelling. 
RELEVANT PLANNING HISTORY  
6. H20/0856/94 - (Outline consent) - Erection of a house and garage. Approved 25th April 1995. Condition 4 was the agricultural occupancy condition. Applicant Mrs J H Mills.
7. H20/0037/98 - (Reserved Matters) Erection of house and garage.  Approved 17.4.1998.

8. H20/0658/98 – (Full) This was followed by a full application granted by the Council on 22 October 1998 for a house and garage reference. This was to move the utility and garage forward, so it ran parallel with the frontage. This is the closest house design to that built. Condition 2 states: – The occupation of the dwelling shall be limited to a person solely or mainly employed, locally in agriculture, as defined in Section 336 of the Town and Country Planning Act 1990 or a dependent of such a person residing with him, or a widow or widower of such a person. 
9. The application site on the full submission, matched that of the outline and reserved matters in terms of its size and location.  This has a long driveway leading to a square shaped application site. 

10. Copies of the approved plans, application form and Decision Notice is within Appendix A.
THE LAW 

11. Relevant case law, as well as changes in the law introduced more recently are considered later in this statement, however the principle relevant legislation is as follows: 
12. Section 171A of the Town & Country Planning Act 1990 (as amended by Section 10 of the Planning & Compensation Act 1991): 

(1) For the purposes of this Act— 

carrying out development without the required planning permission; 

(2) or

failing to comply with any condition or limitation subject to which planning permission has been granted, constitutes a breach of planning control.


11.
Section 171B of the Town & Country Planning Act 1990 as amended.   

(3) Where there has been a breach of planning control consisting in the carrying out without planning permission of building, engineering, mining or other operations in, on, over or under land, no enforcement action may be taken after the end of the period of four years beginning with the date on which the operations were substantially completed.
(4) Where there has been a breach of planning control consisting in the change of use of any building to use as a single dwellinghouse, no enforcement action may be taken after the end of the period of four years beginning with the date of the breach.
(5) In the case of any other breach of planning control, no enforcement action may be taken after the end of the period of ten years beginning with the date of the breach.
12.
S.191 of Town & Country Planning Act 1990 as amended: 

(6) If any person wishes to ascertain whether— 

(a) any existing use of buildings or other land is lawful;

(b) any operations which have been carried out in, on, over or under land are lawful; or

any other matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted is lawful, 

(7) he may make an application for the purpose to the planning authority specifying the land and describing the use, operations or other matters.
(8) For the purposes of this Act, uses and operations are lawful at any time if  no enforcement action may then be taken in respect of them 

(a) (whether because they did not involve development or require 

(b) planning permission or because the time for enforcement action has expired or for any other reason);  and

(c) they do not constitute a contravention of any of the requirements of any enforcement notice then in force.
(9) For the purposes of this Act, any matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted is lawful at any time if — 
 the time for taking enforcement action in respect of the failure has then expired; and it does not constitute a contravention of any of the 
(a) requirements of any enforcement notice or breach of condition notice then in force.

(10) (4) If, on an application under this section, the planning authority are provided with information satisfying them of the lawfulness at the time of the application of the use, operations or other matter described in the application, or that description as modified by the planning authority or a description substituted by them, they shall issue a certificate to that effect; and in any other case they shall refuse the application.    
13. The onus of proof is firmly on the applicant in Lawful Development Certificate cases. The Courts have held that the relevant test of the evidence on such matters is "the balance of probability".  As this test will accordingly be applied by the Secretary of State in any appeal against their decision, a local planning authority should not refuse a certificate because the applicant has failed to discharge the stricter, criminal burden of proof, namely "beyond reasonable doubt".  Moreover, the Court has held (see F W Gabbitas v Secretary of State for Environment and Newham LBC 1985) that the applicant's own evidence does not need to be corroborated by independent evidence in order to be accepted.  If the LPA have no evidence of their own, or from others, to contradict or otherwise make the applicant's version of events less than probable, there is no good reason to refuse the application, provided the applicant's evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate "on the balance of probability."
Application grounds  
Planning Unit
14.
One of the fundamental pieces of information when a planning application is being considered for validation is the red line site/location plan.  This clearly denotes the application site and all matters being controlled must fall within this red line.  
15.
Below is a zoomed in copy of the approved red line site location plan from the approved H20/0658/98 consent. Due to the age of the permission its not possible to tell which is the red line however we have assumed this is the central thick black line denoting the application site and then the tinner black line the blue land i.e. the land within the ownership of the applicant. 
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16.
The site plan shows the square application site and long driveway. The existing access was to be used and connected to a sweeping driveway.
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17.
The lawful implementation of a planning permission should follow that of the approved plans.  The dwelling should be constructed in the correct position and the planning unit or garden/curtilage formed should reflect that on the approved red line plan. 
18.
If the above site plan is used as the basis of the approved planning unit, then this clearly shows the small square shape of the site. The actual planning unit formed is much larger extending to the north and west of the approved plan.  This has been demonstrated below by the image within the surveyor report by J Rainsbury (Chartered Survey). The blue lines on the map below show the actual formed curtilage from OS data and the red lines taken from the approved site plan overlaid onto OS as ‘best fit’.  Full copies of the plans and surveyors report are within appendix B. 
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19.
We regard this as a significant material divergence with significant areas of land outside the application site. The approved planning was unit was 0.09 hectares and this has been enlarged to 0.45, being a 400% increase. 

20.
Prior to the construction of the dwelling the site was an agricultural field. Therefore, the granting of the 1998 permission effectively changed the use of the land edged red to domestic use once the dwelling was constructed. This is therefore not a case where the garden area of an existing dwelling has simply been extended and thus the immunity is 10 years based on a change of use. If the google earth images are assessed in Appendix C, it’s clear that the planning unit in its extended form was constructed with the original dwelling. It does however show that additional land to the south has been a later addition, as was the new access in 2005. The red line claimed within this submission has been in existence for the last 4 years. 
21.
Our claim is therefore that the planning unit that has been created, is not that one permitted by the relevant planning permission and is considerably larger.  The planning permission has therefore not been implemented and the dwelling is clearly built and is now immune from action by virtue of the passage of time (4 years).  This divergence from the approved site boundary/curtilage plans cannot be regarded as de minimis.   
Divergences from the approved layout 
22.
The main divergence is the position of the dwelling as confirmed by a surveyor report. This is demonstrated below: the red image is the approved location, blue as built.
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23.

The surveyor report states, “The property has been constructed approximately 20m to the North West of the approved plan.”  If the agricultural building to the north east is used as a reference point then clearly the dwelling is built further forward and closer to the road. In fact, the plans shows that the dwelling as built is actually outside the application site as approved. This means it cannot fall within any minor tolerance if it lies outside the application site and therefore cannot have permission.
24.

Nor can the resiting be regarded as ‘de minimis’ or within the minor tolerances used by non material minor amendments under section 96 a of today’s planning regime.  Likewise a section 73 couldn’t be used as the redline application site cannot be enlarged.  This means a new full permission would have been required.  We are not aware of any such application that followed the 1998 permission and therefore regard the resiting of the dwelling is unauthorised, but now immune by virtue of the passage of time. Likewise, if the dwelling was resited from its approved position, the Local Planning Authority would be perfectly within their rights to enforce this unauthorised development. Also agreeing the siting of a dwelling outside the application cannot occur, as a new permission would be needed. This is a critical point if our assumptions on the square shaped red line are correct.
APPLICATION OF LAW 
25.
The leading case which is relevant to this application is Handoll & Suddick v. Warner, Goodman & Streat, Cook & East Lindsey D.C. 1995 (Court of Appeal) (see J.P.L. 1995, page 930). The outcome of the Handoll case originally stemmed from the Court of Appeal decision in F. G. Whitely & Sons v Secretary of State for the Environment 1992 which pointed to the principles that: where operational development is carried out in a way which differs  
(1) materially from approved plans, it amounts to development without planning 

(2) permission; 
(3) and
any conditions imposed on the planning permission for those operations are   
(4) unenforceable because the particular planning permission has not been  

(5) implemented.
26.
In Whitely,  Woolf L. J. said:
(6) “…… it is only necessary to ask the single question: are the operations (in other situations the question would refer to the development) permitted by the planning permission read together with its conditions? 
27.
In the Handoll case, a dwelling had been constructed some 18 metres away from its approved siting.  In this current case, the evidence is that the house is sited in the wrong position some 20m away from where it should be and the planning unit created by the curtilage is significantly larger. The applicant’s assertion therefore is that this clearly amounts to a material divergence from approved plans and therefore there was no lawful implementation of the permission and the dwelling was built without planning permission. 
28.
Woolf L. J’s question:
(7) “…… it is only necessary to ask the single question: are the operations (in other situations the question would refer to the development) permitted by the planning permission read together with its conditions?” 
can only be answered in the negative in this current case;  the development was not permitted by the planning permission.  

29.
The statement in the Whitley case that “Where operational development is carried out in a way which differs materially from approved plans, it amounts to development without planning permission;” is especially pertinent in this current case as there can be no doubt that the operational development was carried out in a way which differed materially from approved plans.  Therefore, it did amount to development without planning permission. 
30.
A key issue of course in such cases will always be whether or not the divergence(s) from the approved plans are material and not merely de minimis.  In this regard the case of Wycombe District Council v Williams & Others [1995], is very relevant.  In that case it was indicated that the Handoll test should not apply where the differences between the approved and the existing development fall within the normal tolerances and are therefore immaterial.   A 20m resiting outside the application side cannot be within normal tolerances. Once outside the application site the dwelling does not have permission.
Enforcement

31.
I would suggest that the situation can be further clarified by consideration of the possibility of enforcement action during the dwelling’s first four years of existence.  In other words, would the Local Planning Authority have been justified during that period, in issuing an enforcement notice on the grounds that the planning unit created on an unauthorised scale and with regard to the other divergences from the approved plan?  Taking the relevant case law and planning appeals into account, the answer to the question must be unequivocally in the affirmative.  
32.
To answer the question in the negative would be illogically to assert that the divergences from the approved plans were not material and that they were only de minimis, or at least that the difference between the approved and the existing development falls within the normal tolerances for minor variations often inherent in the laying out and the construction of buildings and planning units.
33.
Furthermore, I would point out that if enforcement action regarding the differences identified above had been taken during the first four years, it could only have been by way of an enforcement notice alleging material divergence from the approved plan amounting to an unauthorised development.  
34.
In relation to whether the expediency criteria for enforcement action was satisfied, the Local Planning Authority may, or may not, have considered in the circumstances that enforcement was expedient.  However, either way the expediency consideration would have been quite separate from the question of whether a material breach of the Planning Regulations had occurred and would not have affected the primary justification for the issue of an enforcement notice. 
35.
A second and associated question that also clarifies the situation is whether or not the dwelling and planning unit formed so materially differed from the approved plans that it required a separate permission within four years of its material completion?  Again, the answer must unequivocally be in the affirmative.  
SUMMARY OF CASE
36.
It is asserted that the evidence contained within this application shows that the planning unit formed is significantly larger than that permitted. The dwelling is some 20m in the wrong location and the dwelling is positioned outside the actual application site as approved. The evidence is overwhelmingly in favour of the grant of the Certificate, in fact far beyond the sufficiency of evidence required, i.e. the balance of probabilities, that there was no lawful implementation of the above planning permissions.  
45.
The issuing of the certificate will of course, mean that all other conditions of the relevant planning permission are unenforceable, in fact have no legal standing, in particular the condition which seeks to limit occupation of the dwelling to an agricultural or worker and relevant dependants.   
46.
It is for this reason and for the avoidance of any doubt in the matter, that the application is worded “Dwelling house without any occupancy restriction”.  Should the application be successful therefore, I would ask that this wording is shown on the Certificate. 
47.
I hope that the submitted application and evidence is sufficient to enable you to reach a decision on this case within the statutory 8-week period. 
Gareth Stent Ba Hons Dip TP MRTPI
Principal Planner 

AFA Planning Consultants.
Appendix A – Original Decision notices, and approved plans.
Appendix B – Jake Rainsbury Surveyor report. 
Appendix C – Google timeline. 
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