21 july 2019

The Planning Officer: 

Supporting Statement

Dear Sir or Madam,

Use of land as a residential caravan site without limitation on caravan unit numbers, layout or occupancy of the caravans, Woodlands Caravan Park, Jekils Bank, Moulton Eaugate, PE12 0SX
Please find the attached application documents in respect of the above.  This follows on from several earlier applications, including lawfulness which effectively demonstrate the central point necessary for lawfulness as applied for now to be confirmed has already been accepted by the local planning authority (LPA).
The planning permission allowing the use of this land as a caravan site was approved in 1981 (references H23/0628/81/1271)  and remains the extant consent (the '1981 permission' – copy attached).   

You will see from the planning history for the site that, in addition to the 1981 permission, there are two certificates of lawfulness (copies attached).  The '2016 certificate' confirmed that 3 caravans on the site can be used residentially               (ie: residential occupancy) whilst the '2018 certificate' allowed another of the caravans to be used as a permanent dwelling (ie:residential occupancy).  The 2016 certificate notes that the 'Reason for determining the use, operations or other matters to be lawful: On the balance of probabilities Caravans 1, 3 and 4 as identified on the application plan has been used for residential purposes, in breach of condition for a period exceeding 10 years, the use has therefore become immune from planning enforcement'.   The 2018 certificate also explicitly acknowledges that the reason for agreeing the use is lawful was because 'On the balance of probabilities the Caravan as identified on the application plan has been used for residential purposes, in breach of condition for a period exceeding 10 years, the use has therefore become immune from planning enforcement'.  To summarise, the starting point here is that it is lawful to use the caravan site as a planning unit without complying with the conditions imposed on the extant,1981 permission.  

The existing planning consent does not control changes to the size of units or any reorganisation of pitches owing to the 1981 permission but simply grants consent for use as a caravan site whilst the two certificates of lawfulness demonstrate that, on the balance of probabilities, the two conditions on the 1981 permission have not been complied with for over ten years such that they no longer have effect in terms of controlling the nature of the occupation of the caravans.  As such, continuing to use the caravan park as a residential caravan site without limitation on the layout or occupancy of the caravans appears to have been satisfactorily demonstrated.  The key remaining issue is whether any increase in unit numbers here represents development requiring planning permission together with the related issue of whether any associated works to facilitate an increase in unit numbers needs formal planning permission in its own right.
Associated works

As outlined, the application is made as seeking to allow the use of the approved caravan site by residential caravans without limitation on unit numbers.  As you will appreciate, a caravan park is just that unless controlled by conditions limiting the type of unit/occupancy.  Caravan parks are subject to the dual system of control comprising the planning and site licensing regimes brought in by The Caravan Sites and Control of Development act 1960 which remains in force today.  The planning system controls the principle of the use of the land as a caravan site in terms mainly of an assessment of the off-site impacts and considerations whilst the internal arrangements within the park, such as the position and size of caravans, the need or otherwise for amenity space provision, road layout and provision/layout of bases, car parking, etc are matters for the site licence to control.  The site licence centres on the amenities and safety of the users of the site such that these matters generally fall outside of the planning application process.  Most physical works associated with a caravan site use of the land, including access roads, the formation of hard bases, provision of ablution facilities etc are specifically permitted by way of the provisions of the GPDO - Schedule 2 Part 5 Class B.  This is an important consideration as the 1981 permission is for the use of the land as a caravan site and the site licence conditions mean any necessary associated works/infrastructure are permitted development.  Given this legislative context and the absence of conditions on the extant planning permission curtailing permitted development, any associated works to facilitate an increase in unit numbers does not need formal planning permission in its own right and so is lawful.
Further to this permitted development point, given that the use of land as a caravan park is simply that and the associated works of forming hard bases, parking and providing access comprise permitted development under the terms of Class B of Part 5 of Schedule 2 to the GPDO (with no condition removing permitted development rights),  the whole site edged red can be reorganised for use as a caravan site with no need for any further planning consent.   The Lake District appeal attached serves to confirm the position regarding permitted development rights.
Unit numbers

The extant permission is the main document in establishing any 'planning restrictions'.  In the absence of any restrictive condition remaining in force relating to how the site can be used it only falls to be assessed if an increase in caravan numbers on this parcel of land from 4 to whatever number may be achievable in a site licence compliant manner (probably in the order of 7-10) represents an intensification of use sufficient to represent a material change in the use of the land.  It is of note that, whilst the extant permission does not limit unit numbers to 4 in any event, there have been more than 4 caravans on the site for more than the last ten years as is demonstrated by the two certificates of lawfulness already 'issued' (and is evident from a review of aerial photos over time).

There are felt to be two key points to consider in the light of the overarching legislation:  Is there any ongoing limitation on caravan unit numbers (other than by way of the site licence conditions)?;  If there is no such limitation, does a potential increase in unit numbers represent a material change of use?

The starting point is that the whole of the current lawfulness application site is properly regarded as being within the same planning unit and has always been so since the implementation of the extant permission.   As this land is lawfully part a single planning unit, it's lawful use is that of a caravan site (ie: the stationing of caravans for the purposes of human habitation and land which is used in conjunction with land on which the caravans are so stationed, this being the formal definition of what comprises a caravan site).  On the face of it and most certainly on the balance of probabilities, the whole of the land holding here comprises an approved caravan site with no conditions limiting unit numbers or type of occupancy/length of season now being enforceable owing to the two existing certificates of lawfulness demonstrating that the two conditions have been breached for the necessary 10 year period so as to no longer serve to control the development.  Nothing has taken place since the issuing of these two certificates to in any way undermine their ongoing validity in terms of making residential, year round use of the caravans on the site lawful.  On this basis, the only issue appears to be if increasing unit numbers to more than described on the original decision notice could be seen as representing a material change of use through intensification (which cases elsewhere would strongly suggest isn't the case, with the proposal comprising simply 'more of the same' with no change of use, be that as a consequence of intensification or otherwise – see some key cases attached and commentary below). 

It appears that the number of caravans on this part of the park is probably not a factor of importance – most key decisions elsewhere suggest that it would not be feasible for any level of use for the siting of caravans on this land as an approved caravan site to reach a level so as to comprise a material change of use given the prevailing circumstances/any potential on and off site impacts.
The interpretation of the planning position seems clear on the face of it with the land parcel benefiting from permission for use as a caravan site. The issue to appraise now appears to be whether the description of the development given on the 1981 permission serves to limit the use of the land  and if putting more caravans on the land represents a material change of use taking account of the fact that the site benefits from a bona fide planning permission for use as a caravan site (as opposed to a certificate of lawfulness).
The key matter is the extent to which the approved use of the land allows for flexibility in terms of caravan numbers (providing all units/the layout meet the site licence conditions).  The case centres on the fact that the whole of the area can be used by static caravans in any layout or combination of unit sizes/designs with the control over unit numbers resting with the Local Authority as site licensing authority and not under the terms of the planning legislation as there are no planning conditions controlling caravan numbers allowed on the site.
The more specific description given in the 1981 decision notice only serves to bench mark what was proposed (being use for the siting of four caravans) and such references do not in any way comprise something akin to planning conditions.  As outlined, there have been more than 4 caravans on this site for more than the last ten years in any event.   Parallel issues addressed elsewhere help establish that it is extremely difficult to achieve a material change use merely as a consequence of an intensification of the use.  This principle was established many years ago by way of case law, including various caravan site cases.  For example, in Nino Lee v Shropshire Council  [2010] JPL 663  an appeal against refusal of CLPUD application related to a six-fold increase in the number of caravans (from one to six). Unconditional planning permission had been granted in 1957 for “stationing of a caravan”.  An increase in the number of caravans on the land would only be in breach of planning control if it amounted to a material change of use. The six-fold increase in number would be an intensification in the use but would only represent a material change of use if the character of the land and its use had been altered.  It was held that the existing caravan use, albeit explicitly described as relating to a caravan, was prominent and the land already had the character of a caravan site. Additional caravans would not alter the character of the land here so no material change of use had occurred. Please see the attached appeal decision (The  Smithy).  There are many other cases where the question of intensification potentially representing a material change of use has been assessed which are supportive of the application, several of which I have dealt with including cases where the land concerned fell outwith the approved site boundaries (see The Firs appeal decision attached), unlike here where the case is more compelling given all the land benefits from a planning permission and is not reliant on lawfulness.
In the circumstances here and given the way intensification has been looked at in cases elsewhere (such as that above with a six-fold increase in caravan unit numbers and land that was lawful for the siting of more units (from 2 to 8 at the Firs despite lawfully being amenity land associated with the main body of the site) it is considered that the modest increase in numbers using the planning unit will not give rise to any material change of use.  The park is simply a a residential caravan site without restriction on the layout or design/size of the caravans and so provides for complete flexibility in terms of layout and design/size of caravans (providing all units meet the site licence conditions and legal definition of a caravan). There is no potentially cogent argument to suggest it would be possible to increase unit numbers so substantially here as to represent a potential material change of use (given the modest area of land concerned and  its position/setting).
It is important to reiterate that whilst the proposal now seeks to agree to use by more than the number of caravans referred to in the description given on the extant permission, no condition was imposed limiting numbers to 4.  In these circumstances, a change in unit numbers cannot be regarded as representing a material change of use requiring any further planning consent. The lawful use is simply that of a caravan park (ie: the stationing of caravans for the purposes of human habitation and land which is used in conjunction with land on which the caravans are so stationed – the legal definition).

Notable case law has demonstrated that the wording given in describing a proposal cannot be construed as imposing any ongoing limitation or condition over the development, such as the case of I’m Your Man Ltd v Secretary of State for the Environment [1998] which concerned a temporary permission on which no condition had been imposed requiring cessation of the use at the end of the relevant 7 year period. Mr Robin Purchase Q.C., sitting as a Deputy Judge, held that there was no power implied to impose limitations on a permission granted otherwise than by a development order. Failure to impose a condition limiting the planning permission to a temporary period could not be implied, but should be explicitly expressed.  The decision relating to Woodlands Park, therefore, clearly cannot have imposed limitations by implication by way of the wording on any application documents or the decision notice.

I'm Your Man was one of the key cases referred to in the highly relevant case of Cotswold Grange (judgement attached). This also related to a caravan park issue where the description of the development was 'clear on its face'.  In that judgement it was concluded (my use of bold) -
27. I agree that the description of the development is clear from the face of the

permission, in this case: as the Inspector found, the Council conceded (see paragraph

5.4 of its statement to the Inspector) and Miss Fernandes submitted with compelling

force, it is clear that the permission granted is described in terms of only 54 caravans

plus an additional caravan for the warden and office. Extrinsic evidence is therefore

not required; but, in fact, the approved drawing attached to the permission confirms

that there are to be 54 caravans, and 54 only, and where the 54 individual pitches are to be. The Inspector concentrated on this aspect of the matter, and concluded, rightly, that the description of the development was so.

28. However, that is not the determinative issue, which is not whether the limitation is imposed merely in terms of a restricted description of the permission granted, but whether it is in the form of a condition. That is the I’m Your Man principle.
The situation at Woodlands Park  means that extant permission – as effectively modified by the two certificates of lawfulness - relates to an unrestricted use of the land as long as there are no controlling conditions remaining in force ie: if there is anything in the still extant conditions to prevent unit numbers being increased.  Even if the original conditions could possibly/arguably have been regarded as limiting the total number and mix of caravans by implication, it is doubtful that the conditions meets the tests for enforceability in terms of controlling maximum caravan numbers on the park but it appears such matters are academic as the conditions (whatever their original intention or interpretation) do not seem to remain in force having not been complied with for more than the last ten years on a continuous basis.  Although not important in the circumstances here, it is of note that the reasons given for imposing the  two conditions was not because of  any wish to contrail numbers as such but merely to control/limit residential use.
It is probably worth mentioning the case of Winchester City Council v SSCLG [2015] which served to confirm that the 'I’m Your Man principle' does not apply where there has been a material change of use from what is permitted by the permission and any proposed new use. In the Winchester case it was decided that regard should be given to the description of the development, despite the lack of a relevant condition where the limitation in the description of the development is describing a sui generis use such that a change of use to a wider caravan site use could, as a matter of fact and degree, represent a material change of use.  However, this has no relevance to the principles applying to caravan sites/caravan type/change within one and the same use. In cases as here at Woodlands, the principles established by I’m Your Man remain of overarching importance - there is no condition in force, there is no restriction on any other use of the same type, being use as a caravan site.  With Winchester the change of use authorised by the planning permission authorised use as a travelling show people’s site only. In this case at Woodlands the change from the siting of a mixture of residential and touring caravans to residential only and increasing numbers from the four referred to in the description does not constitute a material change of use and there is no controlling condition in force (albeit the two conditions did not serve to control overall unit numbers in any event and there has been more than 4 on site continuously for over ten years).  To summarise,  I’m Your Man principles still apply here irrespective of 'Winchester' and a change to an increased number of caravans from 4 to around 7-10 is not subject to planning control being a general caravan site use restrained only by normal unit spacing and overall density limitations imposed by the site licence conditions.  The attached appeal decision relating to Meadowview Park  post-dates Winchester raises similar issues as here at Woodlands but in that case the development was described  as only relating to touring caravans.  Despite this the Inspector concluded:
6. The appeal turns on the interpretation of the 1998 permission. The point in dispute between the parties is whether the 1998 permission limits the use of the land to touring caravans. The description of development in the 1998 permission refers to ‘10 touring caravans’ there is no condition limiting use of the land for the siting of any particular type of caravan. There is no condition limiting year round use of the site.

7. The case of I’m Your Man established the principle that if a limitation is to

be imposed on a permission granted pursuant to an application, it has to be

done by condition. The 1998 permission includes no condition restricting the

particular type of caravan permitted. I do not agree with the Council that the

reference to touring caravans in the 1998 permission goes to the heart of

the use. It is a purported limitation and whilst it was open to the Council to

limit the meaning of caravan park by condition (as it did in planning

permissions ref 84.1096 and 87.0272) it did not do so.
8. The Council argue that the I’m Your Man principle is not relevant because
the would be a material change of use of the land from the siting of touring

caravans to the siting of static caravans. They rely on the Winchester case

which involved a change of use from agricultural land to a site for travelling

showpeople. But in this case I am not persuaded that a change in the use of

a caravan park from the siting of touring caravans to the siting of static

caravans would constitute a material change of use. There is no separate

statutory definition for a touring or static caravan but one single definition of

a caravan which embraces both types of vehicle. Whilst I agree that touring

and static caravans may have different characteristics in, for example, their

size and appearance of permanence, as outlined in the Blossoms Nursery

and Haven Leisure appeals, they both fall within the description of

development in the 1998 permission, namely caravan park.
The Cotswold Grange judgement is a more notable case having great weight given the court challenges associated with it but both of these cases (and others) serve to strongly support this application. 
Conclusion
The application site has permission for use as a  caravan site as a single planning unit.  There is no planning control over the positioning of caravans anywhere within the park.  The approved land use is for the stationing of caravans for the purposes of human habitation and land which is used in conjunction with land on which the caravans are so stationed, this being the use that has been made of the application site and which will continue in the future.  Any increase in caravan numbers achievable on the limited site available would not represent a material change to the approved land use of the site through intensification as the on and off-site impacts would not be sufficiently significant nor would it be in breach of any planning condition.  The evidence provided is compelling and, on the balance of probabilities, the requested certificate of lawfulness should be issued as requested.
Please do not hesitate to contact me if any further clarification is required.

Yours faithfully,

Mark Southerton   MRTPI
